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CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 7, FEBRUARY 8, 2006 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 10 2005) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of October 2005. The last notice was published in the 
CUSTOMS BULLETIN on October 19, 2005. 

Corrections or updates may be sent to: Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Delois Johnson, Para- 
legal, Intellectual Property Rights Branch, (202) 572-8710. 


Dated: January 11, 2006. 
GEORGE FREDERICK MCCRAY, ESQ.., 
Chief, 
Intellectual Property Rights Branch. 
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10 CUSTOMS BULLETIN AND DECISIONS, VOL. 40, NO. 7, FEBRUARY 8, 2006 


DATES AND DRAFT AGENDA OF THE THIRTY-SEVENTH 
SESSION OF THE HARMONIZED SYSTEM COMMITTEE OF 
THE WORLD CUSTOMS ORGANIZATION 


AGENCIES: U.S. Customs and Border Protection, Department of 
Homeland Security, and U.S. International Trade Commission. 


ACTION: Publication of the dates and draft agenda for the thirty- 
seventh session of the Harmonized System Committee of the World 
Customs Organization. 


SUMMARY: This notice sets forth the dates and draft agenda for 
the next session of the Harmonized System Committee of the World 
Customs Organization. 


DATE: January 20, 2006 


FOR FURTHER INFORMATION CONTACT: Joan A. Jackson, 
Staff Assistant, Tariff Classification and Marking Branch, U.S. Cus- 
toms and Border Protection (202-572-8831), or David Beck, Acting 
Director, Office of Tariff Affairs and Trade Agreements, U.S. Interna- 
tional Trade Commission (202-205-2592). 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


The United States is a contracting party to the International Con- 
vention on the Harmonized Commodity Description and Coding Sys- 
tem (“Harmonized System Convention”). The Harmonized Commod- 
ity Description and Coding System (“Harmonized System”), an 
international nomenclature system, forms the core of the U.S. tariff, 
the Harmonized Tariff Schedule of the United States. The Harmo- 
nized System Convention is under the jurisdiction of the World Cus- 
toms Organization (established as the Customs Cooperation Coun- 
cil). 

Article 6 of the Harmonized System Convention establishes a Har- 
monized System Committee (“HSC”). The HSC is composed of repre- 
sentatives from each of the contracting parties to the Harmonized 
System Convention. The HSC’s responsibilities include issuing clas- 
sification decisions on the interpretation of the Harmonized System. 
Those decisions may take the form of published tariff classification 
opinions concerning the classification of an article under the Harmo- 
nized System or amendments to the Explanatory Notes to the Har- 
monized System. The HSC also considers amendments to the legal 
text of the Harmonized System. The HSC meets twice a year in 
Brussels, Belgium. The next session of the HSC will be the thirty- 
seventh, and it will be held from March 20, 2006 to March 31, 2006. 

In accordance with section 1210 of the Omnibus Trade and Com- 
petitiveness Act of 1988 (Pub. L. 100-418), the Department of Home- 
land Security, represented by U.S. Customs and Border Protection, 





BUREAU OF CUSTOMS AND BORDER PROTECTION 11 


the Department of Commerce, represented by the Census Bureau, 
and the U.S. International Trade Commission (“ITC”), jointly repre- 
sent the U.S. government at the sessions of the HSC. The Customs 
and Border Protection representative serves as the head of the del- 
egation at the sessions of the HSC. 

Set forth below is the draft agenda for the next session of the HSC. 
Copies of available agenda-item documents may be obtained from ei- 
ther Customs and Border Protection or the ITC. Comments on 
agenda items may be directed to the above-listed individuals. 

GAIL A. HAMILL, 
Chief, 
Tariff Classification and Marking Branch. 


Attachment 
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WORLD CU 


Woy RGANISATION MONDIALE 


HARMONIZED SYSTEM NC1006E1b 


COMMITTEE 


37" Session 


O. Eng. 


Brussels, 20 January 2006. 


DRAFT AGENDA FOR THE 37" SESSION 
OF THE HARMONIZED SYSTEM COMMITTEE 


Monday, 20 March 2006 (11.00 a.m.) 
Friday, 31 March 2006 


Thursday, 16 March 2006 (10.00 a.m.) and Friday, 17 March 2006 : Presessional 
Working Party (to examine the questions under Agenda Item VI!) 


Monday, 20 March 2006 (9.30 a.m. — 10.30 a.m.) : Adoption of the Report of the 32”° 


Session of the Review Sub-Committee 


ADOPTION OF THE AGENDA 
i Draft Agenda NC1006E1b 


2 Draft Timetable .............. NC1007B1a 


REPORT BY THE SECRETARIAT 


é. Position regarding Contracting Parties to the HS Convention and 
related matters ... sasheUsainisdte stacccauasbhietlsssthesein ‘ 


NC1008E1a 


Report on the last meeting of the Policy Commission (54” 


BI ay cack cot atic nc ash Se Pan pug cpusnlaia kana Bias pandariganepvavipienecours: . NC1009E1a 


Approval of decisions taken by the Harmonized System 


Committee at its 36" Session NG0105E1a 
NC1005E1a 


Capacity building activities of the Nomenclature and 
Classification Sub-Directorate NC1010E1a 


Co-operation with other international organisations ........ NC1011E1a 


New information provided on the WCO Web site .......................... NC1012E1a 
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Recommendation of 25 June 2005 concerning amendments to 
the Harmonized System ..... on NC1039E1a 


Study with a view to better understanding why certain 
Recommendations have not received a greater level of 
acceptance ; NC1013E1a 


Insertion of pictures in the Compendium of Classification 
Opinions ; NCO951E1a 
(HSC/36) 


Use of references to specific administrations in reports NCO952E1a 
(HSC/36) 


Correlation between the Harmonized System and the product 

coverage of selected international Conventions (amendments 

consequential upon the Article 16 Recommendation of 26 June 

2004 and insertion of references to the Rotterdam and 

Stockholm Conventions) NC1014E1a 


Progress report on the implementation of the HS 2007 ec NC1015E1a 


RECOMMENDATIONS 
Consequential amendments upon the Article 16 Recommendation of 
June 2004 of the following Recommendations 


Recommendation of the Customs Co-operation Council on the 

insertion in national statistical nomenciatures of 

facilitate the collection and comparison of da 

international movement of substances controll \ 

amendments to the Montreal Protocol on substan 

deplete the ozone layer (28 June 2003) NC1016E1a 


Recommendation of the Customs Co-operation C cil on the 
insertion in national statistical nomenclatures of subheadings for 
substances controlled under the Conven on Prohibition of 
the development, production, stockpiling and use of Chemical 
Weapons and on their destruction (18 June 1996) (amended 25 
June 1999 


uncil on the 


use of standard units of quantity to facilitate the collection 
comparison and analysis of international statistics based on the 
Harmonized System (30 June 2001) NC1018E1a 
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1. Report of the 21°' Session of the Scientific Sub-Committee 


Matters for decision 


REPORT OF THE REVIEW SUB-COMMITTEE 


Report of the 32”° Session of the Review Sub-Committee 


Matters for decision 


REPORT OF THE PRESESSIONAL WORKING PARTY 


Possible amendment of the Explanatory Note to heading 02.10 


Possible amendment of the Explanatory Notes with respect to 
asbestos 


Amendments to the Compendium of Classification Opinions to 
reflect the decision to classify concentrated elderberry juice in 
HS code 3203.00 


Amendments to the Compendium of Classification Opinions to 
reflect the decision to classify two graduated urinary drainage 
bags and meters in subheading 3926.90 


Amendments to the Compendium of Class‘fication Opinions to 
reflect the decision to classify two types of footwear in 
subheading 6404.19 


Amendments to the Compendium of Classification Opinions to 
reflect the decision to classify a reach stacker in subheading 
8426.41 


Amendments to the Compendium of Classification Opinions to 
reflect the decision to classify a reach stacker in subheading 
8427.20 


Amendments to the Compendium of Classification Opinions to 
reflect the decision to classify a product by the name "P-Touch 
7000/8000" in subheading 8473.40 


NC1006E1b 


NS0126E1a 


21) 


NC1019E1a 


NRO618E1A 
Bib 
(RSC/32) 


NC1020E1a 


NC1021E1a 


NC1021E1a 


Annex G 


NC1021E1a 
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NC1006E1b 
Annex H 


Amendments to the Compendium of Classification Opinions to 

reflect the decision to classify an audio compact disc 

manufacturing system in subheading 8477.10 NC1021E1a, 
Annex IJ 


Amendments to the Compendium of Classification Opinions to 

reflect the decision to classify set top boxes in subheading 

8528.12 geades ais NC1021E1a, 
Annex K 


FURTHER STUDIES 
1. Possible amendment of the Explanatory Note to heading 22.08 
(HS 2007) . ‘i NC1022E1a 


Possible amendment of the Explanatory Note to heading 29.31 NS0126E 1a, 
Annexes A/5, 
C/4 
(SSC/21) 
NC1023E1a 


Possible amendment to the Explanatory Notes to reflect the 
decision to classify a liquid micronutrient preparation in 
subheading 3824.90 ... NC1024E1a 


Possible amendment of the Explanatory Notes to reflect the 
classification of a certain type of footwear in subheading 6404.19 NC1025E1a 


Classification of shelved furniture NC1026E1a 


Possible amendment of the Explanatory Note to heading 95.04 
arising from the classification of the "PS2 NC1027E1a 


Classification of pegfilgrastim (INN) NS0126E1a, 
Annex A/4 

(SSC/21) 
NC1044E1a 


Study on the scope of Note 2 to Chapter 30 and of 
subheading 3002.10 NCO974E1a 
(HSC/36) 
NS0126E1a, 
Annex A/7 
(SSC/21) 
NC1045E1a 


Classification of tubes with reagents NS0126E1a, 
Annex A/8 

(SSC/21) 
NC1046E1a 
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NC1006E1b 


10. Classification of ivermectin (INN) and similar products NS0126E1a, 
Annex A/9 

(SSC/21) 
NC1047E1a 


NEW QUESTIONS 


Amendments to the Compendium of Classification Opinions 
consequential upon the Article 16 Recommendation of 26 June 
Re ec reed crn tena aie LS oparatiasvatecsmacniecbeunssavaeia: CORR MONROE OR 


Classification of ABMUR BATEM 1964 and Multes Daia 25205 
(Request from the $outh Affican Administration) mie NC1029E1a 


Classification of certain flooring panels ..... sscsesecse INGUSTOETS 
(HSC/36) 


Classification of a publication by the name "Wristwateh annual— 
2004" (Request from the #fa@i Administration) .....................eeeeeeee NC1030E1a 


Amendment to heading 50.03 (HS 2007) (English text only) .... NC1031E1a 


Classification of mineral wool = from the South African 
Administration) . a iaspeexeaaascenaecansidis wicahedaivesnsVenssssvess. DARE RRGES tl 


Classification of spray guns ....... See ste vakecn NCO978E1a 
(HSC/36) 


Classification of #666 SSB2 scroll bending machine with $PS2 
computer control and pole changing motor ............c:cccceeeeees NCOQ9BE1a 
(HSC/36) 


Classification of base station (Request from the South African 
IIIMOID gs iicaixkonb chins ctss SentyhdeanstcncluncadGsvaadlivoantsccesdevestcimerie: (WE ROOOE tel 


Classification of certain halogen lamps for guns (Request from 
HG ME PUCHITIWIGHTERON): .ocicessescecscssscacssoscceoscasconassovencesssrsosivecses NCO979E1a 
(HSC/36) 





Classification of certain power modules, used in electrical 

COPVSTIONG: .0...0cscessccenee civ sestakescinseesiatesceceibesdanens ovsecad NCO985E1a 
(HSC/36) 

NC1043E1a 


Possible amendment of the Explanatory Note to heading 85.37 
(exclusion paragraph) .......... Prauapteienie ; ; NC1034E1a 


Possible amendment of the Explanatory Notes to Chapter 87 NC1035E1a 
Possible amendments of the Explanatory Notes ............. NC1036E1a 


Classification of a two-wheeled electrical device for the transport 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


NC1006E1b 
of a person 


Classification of frozen chicken cuts with addition of salt 
(Request from the &@) NC1041E1a 


Possible amendment of Subheading Note 1 to Chapter 85 (H 
PIED evivscntcndcdscevassactaddevsaunecadsaanten ; NC1042E1a 


AMENDMENTS TO THE EXPLANATORY NOTES C 
UPON THE ARTICLE 16 RECOMMENDATION OF 26 JUNE. 
(COMPREHENSIVE TEXT) NC1037E1a 


OTHER BUSINESS 


1 List of questions which might be examined at a future NC1038E1a 
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AUTOMATED COMMERCIAL ENVIRONMENT (ACE): 
NATIONAL CUSTOMS AUTOMATION PROGRAM TEST OF 
AUTOMATED TRUCK MANIFEST FOR TRUCK CARRIER 
ACCOUNTS; DEPLOYMENT SCHEDULE 


AGENCY: Customs and Border Protection; Department of Home- 
land Security. 


ACTION: General Notice. 


SUMMARY: The Bureau of Customs and Border Protection, in con- 
junction with the Department of Transportation, Federal Motor Car- 
rier Safety Administration, is currently conducting a National Cus- 
toms Automation Program (NCAP) test concerning the transmission 
of automated truck manifest data. This document announces the 
next two groups, or clusters, of ports to be deployed for this test. 


EFFECTIVE DATES: The ports identified in this notice, in the 
state of Texas, are expected to deploy in two clusters no earlier than 
January 2006, as provided in this notice. Comments concerning this 
notice and all aspects of the announced test may be submitted at any 
time during the test period. 


FOR FURTHER INFORMATION CONTACT: Mr. James Swan- 


son via e-mail at James.Swanson@dhs.gov. 
SUPPLEMENTARY INFORMATION: 
Background 


The National Customs Automation Program (NCAP) test concern- 
ing the transmission of automated truck manifest data for truck car- 
rier accounts was announced in a General Notice published in the 
Federal Register (69 FR 55167) on September 13, 2004. That no- 
tice stated that the test of the Automated Truck Manifest would be 
conducted in a phased approach, with primary deployment sched- 
uled for no earlier than November 29, 2004. The document identified 
the ports of Blaine, Washington, and Buffalo, New York, as the origi- 
nal deployment sites. 

The September 13, 2004, notice stated that subsequent deploy- 
ment of the test would occur at Champlain, New York; Detroit, 
Michigan; Laredo, Texas; Otay Mesa, California; and Port Huron, 
Michigan, on dates to be announced. The notice stated that the Bu- 
reau of Customs and Border Protection (CBP) would announce the 
implementation and sequencing of truck manifest functionality at 
these ports as they occur and further stated that additional partici- 
pants and ports would be selected throughout the duration of the 
test. The test is to be expanded eventually to include ACE Truck 
Carrier Account participants at all land border ports, and subse- 
quent releases of ACE will include all modes of transportation. 
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Implementation of the Test 


The test commenced in Blaine, Washington in December 2004, but 
not at Buffalo, New York. In light of experience with the implemen- 
tation of the test in Blaine, Washington, CBP decided to change the 
implementation schedule and published a General Notice in the 
Federal Register on May 31, 2005 (70 FR 30964) announcing the 
changes. 

As noted in the May 31, 2005, General Notice, the next deploy- 
ment sites will be brought up as clusters. In some instances, one site 
in the cluster will be identified as the “model site” or “model port” for 
the cluster. This deployment strategy will allow for more efficient 
equipment set-up, site checkouts, port briefings and central training. 

The ports identified belonging to the first cluster announced in the 
May 31, 2005, notice included the original port of implementation: 
Blaine, Washington. Sumas, Washington, was designated as the 
model port. The other ports of deployment in the cluster included the 
following: Point Roberts, WA; Oroville, WA (including sub ports); 
Boundary, WA; Danville, WA; Ferry, WA; Frontier, WA; Laurier, WA; 
Metaline Falls, WA; Nighthawk, WA; and Lynden, WA. 

In a notice published in the Federal Register (70 FR 43892) on 
July 29, 2005, CBP announced that the test was being further de- 
ployed, in two clusters, at ports in the States of Arizona and North 
Dakota. CBP stated that the test would be deployed at the following 
ports in Arizona as of July 25, 2005: Douglas, AZ; Naco, AZ; 
Lukeville, AZ; Sasabe, AZ; and Nogales, AZ. Douglas, AZ was desig- 
nated as the model port. The test was also to be deployed, according 
to information provided in the notice, at the following ports in North 
Dakota as of August 15, 2005: Pembina, ND; Neche, ND; Noyes, ND; 
Walhalla, ND; Maida, ND; Hannah, ND; Sarles, ND; and Hansboro, 
ND. Pembina, ND, was designated as the model port. 

In a General Notice published in the Federal Register (70 FR 
60096) on October 14, 2005, CBP announced that the test was to be 
further deployed in a cluster of ports, in the State of Michigan, no 
earlier than the dates indicated as follows (all in the year 2005): 
Windsor Tunnel, October 4; Barge Transport, October 5; Ambassador 
Bridge, October 7; Port Huron, October 14; Marine City, October 18; 
Algonac, October 18; and Sault St. Marie, October 28. No port in this 
cluster was designated as a “model port.” 


NEW CLUSTERS 


Through this notice, CBP announces the next two clusters of ports 
to be brought up for purposes of implementation of the test. The test 
will be deployed at the following cluster of ports no earlier than 
January 2006: Eagle Pass, Texas and Del Rio, Texas. The test will 
also be deployed no earlier than January 2006 at the following clus- 
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ter of ports: Brownsville, Texas; Pharr, Texas; Progresso, Texas; Rio 
Grande City, Texas; and Roma, Texas. No ports in these clusters are 
designated as “model ports.” 


Previous NCAP Notices Not Concerning Deployment Sched- 
ules 


On Monday, March 21, 2005, a General Notice was published in 
the Federal Register (70 FR 13514) announcing a modification to 
the NCAP test to clarify that all relevant data elements are required 
to be submitted in the automated truck manifest submission. That 
notice did not announce any change to the deployment schedule and 
is not affected by publication of this notice. All requirements and as- 
pects of the test, as set forth in the September 13, 2004 notice, as 
modified by the March 21, 2005 notice, continue to be applicable. 


DATED: January 12, 2006 


WILLIAM S. HEFFELFINGER III, 
Acting Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, January 24, 2006 (71 FR 3875)] 
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DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, January 25, 2006 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 
Office of Regulations and Rulings. 


ee 


REVOCATION OF RULING LETTER AND REVOCATION OF 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
SAPPHIRE WAFERS 


AGENCY: Bureau of Customs and Border Protection; Department of 
Homeland Security. 


ACTION: Revocation of a tariff classification ruling letter and revo- 
cation of treatment relating to the classification of sapphire wafers. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930, as 
amended (19 U.S.C. 1625(c)), this notice advises interested parties 
that Customs and Border Protection (CBP) is revoking one ruling 
letter relating to the tariff classification of sapphire wafers under 
the Harmonized Tariff Schedule of the United States Annotated 
(HTSUSA). CBP is also revoking any treatment previously accorded 
by it to substantially identical merchandise. Notice of the proposed 
action was published on December 7, 2005, in Volume 39, Number 
50, of the CUSTOMS BULLETIN. CBP received no comments in re- 
sponse to the notice. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after 
April 9, 2006. 

FOR FURTHER INFORMATION CONTACT: Kelly Herman, Tar- 
iff Classification and Marking Branch: (202) 572-8713. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On December 8, 1993, Title VI, (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
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Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the customs and 
related laws. In addition, both the trade and CBP share responsibil- 
ity in carrying out import requirements. For example, under section 
484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the im- 
porter of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625 (c)(1), Tariff Act of 1930 (19 U.S.C. 1625 
(c)\(1)), as amended by section 623 of Title VI, notice proposing to re- 
voke one ruling letter pertaining to the tariff classification of sap- 
phire wafers was published in the December 7, 2005, CUSTOMS 
BULLETIN, Volume 39, Number 50. No comments were received. 

As stated in the proposed notice, this revocation will cover any rul- 
ings on this merchandise that may exist but have not been specifi- 
cally identified. Any party who has received an interpretive ruling or 
decision (i.e., a ruling letter, internal advice memorandum or deci- 
sion or protest review decision) on the merchandise subject to this 
notice should have advised CBP during the notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. Any person involved in substantially identical 
transactions should have advised CBP during this notice period. An 
importer’s failure to advise CBP of substantially identical transac- 
tions or of a specific ruling not identified in this notice, may raise is- 
sues of reasonable care on the part of the importer or its agents for 
importations of merchandise subsequent to the effective date of the 
final decision on this notice. 

In NY RO2101, CBP ruled that sapphire wafers were classified in 
subheading 7104.90.5000, HTSUSA, which provides for “Synthetic 
or reconstructed precious or semi-precious stones, whether or not 
worked or graded but not strung, mounted or set; Ungraded syn- 
thetic or reconstructed precious or semi-precious stones, temporarily 
strung for convenience of transport: Other: Other.” Since the issu- 
ance of that ruling, CBP has reviewed the classification of this item 
and has determined that the cited ruling is in error, and that the 
sapphire wafers should be classified in subheading 7116.20.5000, 
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HTSUS, which provides for “Articles of natural or cultured pearls, 
precious or semi-precious stones (natural, synthetic or recon- 
structed): Of precious or semiprecious stones (natural, synthetic or 
reconstructed): Other: Other.” 

Pursuant to 19 U.S.C. 1625(c)(1), CBP is revoking NY R02101 and 
is revoking or modifying any other ruling not specifically identified, 
to reflect the proper classification of sapphire wafers according to the 
analysis contained in Headquarters Ruling Letter (HQ) 967923, set 
forth as an Attachment to this document. Additionally, pursuant to 
19 U.S.C. 1625(c)(2), CBP is revoking any treatment previously ac- 
corded by CBP to substantially identical transactions. 

In accordance with 19 U.S.C. 1625 (c), this ruling will become ef- 
fective 60 days after publication in the CUSTOMS BULLETIN. 


DATED: January 13, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachment 


A 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967923 
January 13, 2006 
CLA-2 RR:CTF:TCM 967923 KSH 
TARIFF NO.: 7116.20.5000 
JOEL SIMON, Esq. 
SERKO & SIMON LLP 
1700 Broadway, 31st Floor 
New York, NY 10019 


RE: Revocation of New York Ruling Letter (NY) R0O2101, dated June 20, 
2005; Classification of sapphire wafers. 


DEAR MR. SIMON: 

This is in response to your letter of September 7, 2005, on behalf of your 
client Alconix USA, Inc., in which you request reconsideration of New York 
Ruling Letter (NY) RO2101, issued on June 20, 2005, concerning the classifi- 
cation under the Harmonized Tariff Schedule of the United States (HTSUS) 
of sapphire wafers. The sapphire wafers were classified in subheading 
7104.90.5000, HTSUS, which provides for “Synthetic or reconstructed pre- 
cious or semi-precious stones, whether or not worked or graded but not 
strung, mounted or set; Ungraded synthetic or reconstructed precious or 
semi-precious stones, temporarily strung for convenience of transport: 
Other: Other.” You assert that because the synthetic sapphire wafers have 
been advanced beyond the condition of synthetic sapphires to become unique 
articles of commerce, they are classified in subheading 7116.20.5000, 
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HTSUS, which provides for “Articles of natural or cultured pearls, precious 
or semi-precious stones (natural, synthetic or reconstructed): Of precious or 
semiprecious stones (natural, synthetic or reconstructed): Other: Other.” In 
accordance with your request for reconsideration of NY R02101, CBP has re- 
viewed the classification of this item and has determined that the cited rul- 
ing is in error. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625 (c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 1993), notice of the proposed revocation of NY RO2101 was 
published on December 7, 2005, in Vol. 39, Number 50, of the CUSTOMS 
BULLETIN. CBP received no comments. 


FACTS: 


The sapphire wafer is a substrate for light-emitting diodes (LED). To ob- 
tain the sapphire wafer a synthetic sapphire must be grown. To do this, a 
crucible, which serves as the growth chamber, is filled with aluminum and 
an inert gas. The aluminum is then melted. A small crystal of sapphire, 
known as a “seed crystal”, is mounted on a rod and dipped into the crucible 
until the seed crystal just touches the melted alumina. The rod is then 
pulled slowly out of the crucible at a slow, specified rate of speed. As the rod 
is pulled from the crucible the crystal grows as the seed pulls materials from 
the melt. The materials begin to cool and solidify forming a rod shape. The 
resulting rod of synthetic sapphire crystal is known as a boule. The raw 
boule is cut into a rod of specific dimensions, approximately 76.2mm in di- 
ameter and 80—100mm long using a diamond impregnated circular die. The 
angle of the cut can be altered to fit the client’s preferences. To obtain the 
sapphire wafer, a diamond saw slices off 130-150 wafers from the rod, each 
of which is approximately 550 microns in thickness. 


ISSUE: 


Whether the sapphire wafers are classified as synthetic stones of heading 
7104, HTSUS, or as articles of precious or semi-precious stone of heading 
7116, HTSUS. 


LAW AND ANALYSIS: 


Classification of goods under the HTSUSA is governed by the General 
Rules of Interpretation (GRI). GRI 1 provides that classification shall be de- 
termined according to the terms of the headings of the tariff schedule and 
any relative section or chapter notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do 
not otherwise require, the remaining GRI may then be applied. The Harmo- 
nized Commodity Description and Coding System Explanatory Notes (EN), 
constitute the official interpretation at the international level. While neither 
legally binding nor dispositive, the EN provide a commentary on the scope of 
each heading of the HTSUSA and are generally indicative of the proper in- 
terpretation of the headings. 

Chapter 71, HTSUS, provides in pertinent part for precious or semipre- 
cious stones. Note 1, to Chapter 71, HTSUS, states: 


[s]ubject to note 1(a) of section VI and except as provided below, all ar- 
ticles consisting wholly or partly: 
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(a) [olf natural or cultured pearls or of precious or semiprecious 
stones (natural, synthetic or reconstructed)...are to be classified in this 
chapter. 

The sapphire crystal is altered from its original formation as a boule. The 
sapphire crystal is cut subsequent to formation as a boule when it becomes a 
wafer used to make a LED. 

In NY F85369, dated April 28, 2000 and NY F88737, dated February 12, 
2001, CBP classified sapphire substrates for LEDs in subheading 
7116.20.5000, HTSUS. Similarly, in NY G89563, dated May 10, 2001, CBP 
classified discharge tubes and aperture plates fabricated from synthetic sap- 
phire in subheading 7116.20.5000, HTSUS, and in NY 802695, dated Octo- 
ber 20, 1994, synthetic sapphire blanks were classified in 7116.20.2000, 
HTSUS. In contrast, in Headquarters Ruling Letter (HQ) 954877, dated De- 
cember 21, 1993, sapphire crackle created from sapphire boules which were 
subsequently cracked were classified in subheading 7104.20.0000, HTSUS. 

The instant sapphire wafers, like the sapphire substrates, discharge 
tubes, aperture plates and sapphire blanks of NY F85369, F88737, G89563 
and 802695, have been advanced beyond the condition of synthetic sap- 
phires into articles of sapphires. Accordingly, the sapphire wafers are classi- 
fied in subheading 7116.20.5000, HTSUS. 

HOLDING: 

The sapphire wafers are classified in subheading 7116.20.5000, HTSUS, 
which provides for “Articles of natural or cultured pearls, precious or semi- 
precious stones (natural, synthetic or reconstructed): Of precious or semipre- 
cious stones (natural, synthetic or reconstructed): Other: Other.” The gen- 
eral column one rate of duty is Free. 

Duty rates are provided for your convenience and are subject to change. 
The text of the most recent HTSUS and accompanying duty rates are pro- 
vided on the internet at www.usitc.gov. 

EFFECT ON OTHER RULINGS: 

NY R02101, dated June 20, 2005, is hereby revoked. 

In accordance with 19 U.S.C. 1625 (c), this ruling will become effective 60 
days after its publication in the CUSTOMS BULLETIN. 


Gail A. Hamill for MYLES B. HARMON, 
Director, 


Commercial and Trade Facilitation Division. 
(| a ARR 
19 CFR PART 177 


PROPOSED REVOCATION OF RULING LETTER AND 
TREATMENT RELATING TO TARIFF CLASSIFICATION OF 
ANODES AND CATHODES USED IN ELECTROLYSIS 


AGENCY: U. S. Customs and Border Protection (CBP), Department 
of Homeland Security. 
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ACTION: Notice of proposed revocation of ruling letter and treat- 
ment relating to tariff classification of anodes and cathodes used in 
electrolysis. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 
1625(c)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that CBP intends to revoke a ruling relating to the classifica- 
tion of anodes and cathodes used in electrolysis under the Harmo- 
nized Tariff Schedule of the United States Annotated (HTSUSA), 
and to revoke any treatment CBP has previously accorded to sub- 
stantially identical transactions. These articles are titanium anodes 
coated with ruthenium and nickel cathodes coated with platinum. 
CBP invites comments on the correctness of the proposed action. 


DATE: Comments must be received on or before March 10, 2006. 


ADDRESS: Written comments are to be addressed to U.S. Customs 
and Border Protection, Office of Regulations & Rulings, Attention: 
Trade and Commercial Regulations Branch, 1300 Pennsylvania Av- 
enue N.W., Washington, D.C. 20229. Submitted comments may be 
inspected at U.S. Customs and Border Protection, 799 9th Street, 
N.W., Washington, D.C., during regular business hours. Arrange- 
ments to inspect submitted comments should be made in advance by 
calling Mr. Joseph Clark at (202) 572-8768. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tar- 
iff Classification and Marking Branch (202) 572-8779. 


SUPPLEMENTARY INFORMATION: 


Background 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057), became effective. Title VI amended many 
sections of the Tariff Act of 1930, as amended, and related laws. Two 
new concepts which emerge from the law are informed compli- 
ance and shared responsibility. These concepts are based on the 
premise that in order to maximize voluntary compliance with cus- 
toms laws and regulations, the trade community needs to be clearly 
and completely informed of its legal obligations. Accordingly, the law 
imposes a greater obligation on CBP to provide the public with im- 
proved information concerning the trade community’s rights and re- 
sponsibilities under the customs and related laws. In addition, both 
the trade and CBP share responsibility in carrying out import re- 
quirements. For example, under section 484, Tariff Act of 1930, as 
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amended (19 U.S.C. 1484), the importer of record is responsible for 
using reasonable care to enter, classify and declare value on im- 
ported merchandise, and to provide other necessary information to 
enable CBP to properly assess duties, collect accurate statistics and 
determine whether any other legal requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to revoke a ruling relating to the 
tariff classification of ruthenium-coated titanium anodes and 
platinum-coated nickel cathodes. Although in this notice CBP is spe- 
cifically referring to one ruling, NY R02374, this notice covers any 
rulings on this merchandise which may exist but have not been spe- 
cifically identified. CBP has undertaken reasonable efforts to search 
existing data bases for rulings in addition to the one listed. No fur- 
ther rulings have been identified. Any party who has received an in- 
terpretative ruling or decision (i.e., ruling letter, internal advice 
memorandum or decision, or protest review decision) on the mer- 
chandise subject to this notice, should advise CBP during this notice 
period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625(c)(2)), as amended by section 623 of Title VI, CBP in- 
tends to revoke any treatment it previously accorded to substantially 
identical transactions. Any person involved in substantially identical 
transactions should advise CBP during this notice period. An import- 
er’s failure to advise CBP of substantially identical transactions or of 
a specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or his agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

In NY R02374, dated August 29, 2005, ruthenium-coated titanium 
anodes and platinum-coated nickel cathodes were held to be classifi- 
able as other articles of precious metal or of metal clad with precious 
metal, in subheading 7115.90.60000, HTSUSA. This ruling was 
based on the belief that the anodes and cathodes were of a type used 
in electroplating processes as a source of the precious metal. NY 
R02374 is set forth as “Attachment A” to this document. 

It is now CBP’s position that these anodes and cathodes are classi- 
fiable in subheading 8543.90.8880, HTSUSA, as other parts of elec- 
trical machines and apparatus, having individual functions, not 
specified or included elsewhere in [Chapter 85]. Pursuant to 19 
U.S.C. 1625(c)(1)), CBP intends to revoke NY R02374 and any other 
ruling not specifically identified to reflect the proper classification of 
the merchandise pursuant to the analysis in HQ 967941, which is 
set forth as “Attachment B” to this document. Additionally, pursuant 
to 19 U.S.C. 1625(c)(2), CBP intends to revoke any treatment it pre- 
viously accorded to substantially identical transactions. Before tak- 
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ing this action, we will give consideration to any written comments 
timely received. 


DATED: January 20, 2006 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 


Attachments 


RI 
[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY R02374 
August 29, 2005 
CLA-2-71:RR:NC:N1:113 R02374 
CATEGORY: Classification 
TARIFF NO.: 7115.90.6000 
Mr. WILLIAM PAULIN 
KUEHNE CHEMICAL COMPANY, INC. 
86 North Hackensack Avenue 
South Kearny, NJ 07032 


RE: The tariff classification of electroplating anodes from the United King- 
dom 


DEAR MR. PAULIN: 

In your letter dated August 4, 2005, you requested a tariff classification 
ruling. 

The merchandise is material for use in an electrolysis plant. It consists of 
ruthenium-coated titanium anodes and platinum-coated nickel anodes. Your 
letter also mentions, but does not describe nor request the classification of, 
gasket materials. 

The Harmonized Tariff Schedule of the United States, Section XIV, Chap- 
ter 71, Note 4, defines platinum and ruthenium (a form of platinum) to be 
precious metals. The imported merchandise is used in the electrodeposition 
of the precious metal component onto other metal objects. The base metals, 
titanium and nickel, are used as carrier media for the precious metals. After 
the precious metal has diminished, the spent anodes and cathodes will be re- 
turned to the UK to be refurbished. For this reason, the essential character 
of the articles is the precious metals. In your letter, you suggest that the ar- 
ticles be classified as unwrought or semi-manufactured articles of platinum 
in heading 7110, HTS. However, the metals have been made into articles 
that do not conform to the definition of unwrought or semi-manufactured. 

The applicable subheading for the anodes and cathodes will be 
7115.90.6000, Harmonized Tariff Schedule of the United States (HTS), 
which provides for other articles of precious metal or of metal clad with pre- 
cious metal, other, other. The rate of duty will be 4 percent ad valorem. 
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This ruling is being issued under the provisions of Part 177 of the Cus- 
toms Regulations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should be pro- 
vided with the entry documents filed at the time this merchandise is im- 
ported. If you have any questions regarding the ruling, contact National Im- 
port Specialist James Smyth at 646-733-3018. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


a 
[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 


HQ 967941 


CLA-2 RR:CTF:TCM 967941 JAS 
CATEGORY: Classification 
TARIFF NO.: 8543.90.8880 


Mr. WILLIAM PAULIN 

KUEHNE CHEMICAL COMPANY, INC. 
86 North Hackensack Avenue 
South Kearny, NJ 07032 


RE: Anodes and Cathodes Used In Machines for Electrolysis; NY R02374 
Revoked 


DEAR MR. PAULIN: 

In a letter to the Director, National Commodity Specialist Division, U.S. 
Customs and Border Protection (CBP), New York, dated September 15, 
2005, you request reconsideration of NY RO2374, which the NCSD issued to 
you on August 29, 2005. At issue is the classification, under the Harmonized 
Tariff Schedule of the United States Annotated (HTSUSA), of certain anodes 
and cathodes used in electrolysis. Your letter has been referred to this office 
for reply. 

FACTS: 

In NY R02374, ruthenium-coated titanium anodes and platinum-coated 
nickel cathodes for use in an electrolysis plant were held to be classifiable as 
other articles of precious metal or of metal clad with precious metal, in sub- 
heading 7115.90.6000, HTSUSA. The ruling described articles that were to 
be used in the electrodeposition of the precious metal component onto other 
metal objects with the base metals, titanium and nickel, being used as car- 
rier media for the precious metal. After the precious metal is diminished, the 
anodes and cathodes are returned to the United Kingdom to be refurbished. 

You have explained that the anodes and cathodes are in fact used in an 
electrolysis plant to electrolyze brine into chlorine and sodium hydroxide. 
The precious metal coatings, platinum and ruthenium, act as a catalyst to 
allow the proper chemical reactions to occur. The precious metals are not re- 
deposited onto other metal objects. 
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The HTSUS provisions under consideration are as follows: 


7115 Other articles of precious metal or of metal clad with pre- 
cious metal: 


7115.90 Other: 
Other: 
7115.90.60 Other 


Electrical machines and apparatus, having individual func- 
tions, not specified or included elsewhere in [Chapter 85]; 
parts thereof: 


8543.30.00 Machines and apparatus for electroplating, electrolysis 
or electrophoresis 


8543.90 Parts: 
Other: 
Other: 
8543.90.88 Other 
ISSUE: 


Whether the anodes and cathodes, as described, are provided for in head- 
ing 8543. 


LAW AND ANALYSIS: 


Under General Rule of Interpretation (GRI) 1, Harmonized Tariff Sched- 
ule of the United States (HTSUS), goods are to be classified according to the 
terms of the headings and any relative section or chapter notes, and pro- 
vided the headings or notes do not require otherwise, according to GRIs 2 
through 6. 

Initially, Chapter 71, Note 3(k), HTSUS, states that machinery, mechani- 
cal appliances or electrical goods, or parts thereof, of section XVI, are not 
covered by chapter 71. Therefore, the issue is whether the anodes and cath- 
odes, as described, are parts for tariff purposes and, if so, whether they are 
parts of electrical goods of chapter 84 or chapter 85. 

As to the parts issue, articles that are integral, constituent components of 
another article, are necessary to the completion of that article, and which 
satisfy a specific and integral need in the operation of that article qualify as 
parts for tariff purposes. See Mitsubishi Int'l v. United States, 17 CIT 87 
829 F. Supp. 1387 (1993), and cases cited. The ruthenium-coated titanium 
anodes and platinum-coated nickel cathodes allow the proper chemical reac- 
tions to occur in the electrolytic process by which chlorine and sodium hy- 
droxide are produced. These articles satisfy the above criteria for parts of 
machines and apparatus for electrolysis. 

Subject to certain exceptions that are not relevant here, goods that are 
identifiable as parts of machines or apparatus of Chapter 84 or Chapter 85 
are classifiable in accordance with Section XVI, Note 2, HTSUS. See Nidec 
Corporation v. United States, 861 F. Supp. 136, aff'd. 68 F. 3d 1333 (1995). 
Parts which are goods included in any of the headings of Chapters 84 and 85 
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are in all cases to be classified in their respective headings. See Note 2(a). 
Other parts, if suitable for use solely or principally with a particular ma- 
chine, or with a number of machines of the same heading, are to be classi- 
fied with the machines of that kind. See Note 2(b). Machines and apparatus 
for electrolysis are specifically provided for in subheading 8543.30.00, 
HTSUS. By function and design, the described anodes and cathodes appear 
to be principally, if not solely, used with such machines and apparatus. 


HOLDING: 

Under the authority of GRI 1 and Section XVI, Note 2(b), the ruthenium- 
coated titanium anodes and platinum-coated nickel cathodes are provided 
for in heading 8543. They are classifiable in subheading 8543.90.88.80, 
HTSUSA. 

EFFECT ON OTHER RULINGS: 
NY R02374, dated August 29, 2005, is revoked. 
MYLES B. HARMON, 
Director, 
Commercial and Trade Facilitation Division. 
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Court of International Trade 


Slip Op. 06-10 


VERTEX INTERNATIONAL, INC., Plaintiff, v. UNITED STATES, Defen- 
dant. 


Before: Restani, Chief Judge 
Court No. 05—-00272 


[Scope determination on Vertex International, Inc.’s garden carts from the People’s 
Republic of China REMANDED for exclusion of the garden carts.] 


Dated: January 19, 2006 


Neville Peterson LLP (Curtis W. Knauss, John M. Peterson, and George W. Thomp- 
son) for plaintiff. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Stephen C. Tosini), Carrie Owens, Office of the Chief 
Counsel for Import Administration, United States Department of Commerce, of coun- 
sel, for defendant. 


OPINION 


Restani, Chief Judge: Plaintiff Vertex International, Inc. (“Vertex”) 
moves for judgment on the agency record pursuant to USCIT R. 
56.2, claiming that the U.S. Department of Commerce (“Commerce”) 
improperly ruled that its “garden carts” were within the scope of an 
antidumping duty order on hand trucks from the People’s Republic 
of China. See Final Scope Ruling on the Antidumping Duty Order on 
Hand Trucks from the People’s Republic of China, U.S. Dep’t of Com- 
merce Internal Memorandum from Wendy J. Frankel to Barbara E. 
Tillman (Feb. 15, 2005), P.R. Doc. 3, Def’s App. Tab 3 [hereinafter Fi- 
nal Scope Ruling]. 

On December 27, 2004, Vertex requested a ruling from Commerce 
to determine whether its garden carts fell within the scope of Com- 
merce’s antidumping duty order on hand trucks from the People’s 
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Republic from China.’ See Hand Trucks and Certain Parts Thereof 
from the People’s Republic of China, 69 Fed. Reg. 70,122 (Dep’t of 
Commerce Dec. 2, 2004) (notice of antidumping duty order) [herein- 
after Antidumping Duty Order or “Order”]. In an unpublished rul- 
ing, Commerce found that the garden carts exhibited all of the es- 
sential physical characteristics of hand trucks as outlined by the 
Antidumping Duty Order and were within the scope of the Order. 
See Final Scope Ruling, Def.’s App. Tab 3, at 7. Vertex contends that 
Commerce’s Final Scope Ruling is not supported by substantial evi- 
dence on the record and is otherwise not in accordance with law. 
This court has jurisdiction pursuant to 28 U.S.C. § 1581(c) (2000). 


I. BACKGROUND 
A. The Hand Truck Order 


On December 2, 2004, Commerce published an antidumping duty 
order concerning hand trucks from the People’s Republic of China. 
Antidumping Duty Order, 69 Fed. Reg. at 70,122. The Order covers 
hand trucks “manufactured from any material, whether assembled 
or unassembled, complete or incomplete, suitable for any use, and 
certain parts thereof, namely the vertical frame, the handling area 
and the projecting edges or toe plate, and any combination thereof.” 
Id. It states that the covered product is commonly referred to as a 
“hand truck, convertible hand truck, appliance hand truck, cylinder 
hand truck, bag truck, dolly, or hand trolley,” and typically imported 
under three subheadings of the Harmonized Tariff Schedule of the 
United States (“HTSUS”): 8716.80.50.10; 8716.80.50.90; and 
8716.90.50.60.? Id. 

The Order gives the following description of a hand truck: 


A complete or fully assembled hand truck is a hand-propelled 
barrow consisting of a vertically disposed frame having a 
handle or more than one handle at or near the upper section of 


1 Vertex is an importer based in Watertown, Minnesota, and sells garden and yard prod 
ucts. 
“The relevant parts of HTSUS subheading 8716 provides: 
8716 Trailers and semi-trailers; other vehicles, not mechanically pro- 
pelled; and parts thereof: 


8716.80 Other vehicles: 


8716.80.50.10 Industrial hand trucks 
8716.80.50.90 Other 
8716.90 Parts: 


8716.90.50.60 Other 
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the vertical frame; at least two wheels at or near the lower sec- 
tion of the vertical frame; and a horizontal projecting edge or 
edges, or toe plate, perpendicular or angled to the vertical 
frame, at or near the lower section of the vertical frame. The 
projecting edge or edges, or toe plate, slides under a load for 
purposes of lifting and/or moving the load. 


That the vertical frame can be converted from a vertical setting 
to a horizontal setting, then operated in that horizontal setting 
as a platform, is not a basis for exclusion of the hand truck from 
the scope of this petition. That the vertical frame, handling 
area, wheels, projecting edges or other parts of the hand truck 
can be collapsed or folded is not a basis for exclusion of the 
hand truck from the scope of the petition. That other wheels 
may be connected to the vertical frame, handling area, project- 
ing edges, or other parts of the hand truck, in addition to the 
two or more wheels located at or near the lower section of the 
vertical frame, is not a basis for exclusion of the hand truck 
from the scope of the petition. Finally, that the hand truck may 
exhibit physical characteristics in addition to the vertical 
frame, the handling area, the projecting edges or toe plate, and 
the two wheels at or near the lower section of the vertical 
frame, is not a basis for exclusion of the hand truck from the 
scope of the petition. 


Id. 

The language as to the scope of the investigation remained the 
same from the notice of the initiation of investigation through the 
preliminary and final determination of sales at less than fair value, 
and the Antidumping Duty Order. See Hand Trucks and Certain 
Parts Thereof from the People’s Republic of China, 68 Fed. Reg. 
68,591 (Dep't of Commerce Dec. 9, 2003) (initiation of antidumping 
duty investigation); Hand Trucks and Certain Parts Thereof from 
the People’s Republic of China, 69 Fed. Reg. 29,509 (Dep’t of Com- 
merce May 24, 2004) (preliminary determ. and postponement of final 
determ.); Hand Trucks and Certain Parts Thereof from the People’s 
Republic of China, 69 Fed. Reg. 60,980 (Dep’t of Commerce Oct. 14, 
2004) (final determ.); Hand Trucks and Certain Parts Thereof from 
the People’s Republic of China, 69 Fed. Reg. 65,410 (Dep’t of Com- 
merce Nov. 12, 2004) (amended final determ.); Antidumping Duty 
Order, 69 Fed. Reg. at 70,122. 


C. Vertex’s Arguments 


Vertex argues that Commerce’s ruling that its garden carts are 
within the scope of the Order because they exhibited all the physical 
characteristics of hand trucks is unsupported by substantial evi- 
dence. Vertex argues that Commerce should not have ended its scope 
inquiry at an examination under 19 C.F.R. § 351.225(k)(1) (2005) 
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but should have conducted an inquiry under the test set forth in Di- 
versified Products Corp. v. United States, 6 CIT 155, 162, 572 
F. Supp. 883, 889 (1983) (codified in 19 C.F.R. § 351.225(k)(2) 
(2005)).? See Letter from Vertex Int'l, Inc. to Dep’t of Commerce, Int’! 
Trade Admin. (Dec. 27, 2004), P.R. Doc. 1, Def.’s App. Tab 1, at 6 
{hereinafter Request for Scope Ruling]. 

In arguing that an inquiry under § 351.225(k)(1) is not dispositive 
in this case, Vertex first claims that the language of the Order is am- 
biguous and does not specifically include or exclude its garden carts. 
Vertex argues that while the Order covers hand trucks known by 
other names — “convertible hand truck, appliance hand truck, cylin- 
der hand truck, bag truck, dolly, or hand trolley” — it does not cover 
products like carts, garden carts, or caddies. (Pl.’s Br. 9-10.) 

Additionally, Vertex distinguishes the use of its garden carts from 
the use of hand trucks. Vertex claims that unlike hand trucks, its 
garden carts are not used primarily to transport objects but are used 
primarily for organizing, storing, and holding equipment and sup- 
plies. The garden carts’ hollow, plastic wheels are also designed for 
use on grass and soil surfaces, rather than on sidewalks, curbs and 
other rough surfaces. Vertex claims that the tires on its garden carts 
would deform or break if the garden carts are used to carry heavy 
loads or used to move loads over rough or uneven terrains. (PI.’s Br. 
10.) 

Vertex also argues that its garden carts do not have all of the same 
characteristics as hand trucks. While a garden cart has a vertical 
frame, handle, and two wheels, Vertex contends that the subject 
cart’s “stabilizing plate” is not a projecting edge or toe plate as de- 
fined by the Order. (Pl.’s Br. 15-16.) The Order provides that a hand 
truck has “a horizontal projecting edge or edges, or toe plate, perpen- 
dicular or angled to the vertical frame, at or near the lower section of 
the vertical frame. The projecting edge or edges, or toe plate, slides 
under a load for purposes of lifting and/or moving the load.” Anti- 
dumping Duty Order, 69 Fed. Reg. at 70,122. While the garden cart’s 
“stabilizing plate” is made from steel wire welded into a grid pattern 
that projects out horizontally from the bottom of the vertical frame, 
Vertex argues that this stabilizing plate does not “readily ‘slide un- 
der’ a load” as the Order requires. Request for Scope Ruling, Def.’s 
App. Tab 1, at 6. Additionally, the stabilizing plate does not have a 
large carrying capacity, and the garden cart itself has no “centrally 
positioned frame member against which a stabiliz[ing] plate load can 
be balanced.” Id., Def.’s App. Tab 1, at 5. 


319 C.F.R. § 351.225(k) outlines the procedures that Commerce should follow when in- 
terpreting the scope of an antidumping duty order. Id. First, Commerce considers the three 
factors articulated in 19 C.F.R. § 351.225(k)(1). Id. If such an inquiry is not dispositive, 
Commerce considers the additional five factors articulated in 19 C.F.R. § 351.225(k)(2). Id. 
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After arguing that an inquiry under § 351.225(k)(1) is not disposi- 
tive, Vertex argues that under a § 351.225(k)(2) inquiry, its garden 
carts are outside the scope of the Order.* 


D. Industry Response 


On January 19, 2005, the petitioners, Gleason Industrial Prod- 
ucts, Inc. and Precision Products, Inc., stated their view that Ver- 
tex’s garden carts were excluded from the scope of the Order. See 
Letter from Gleason Indus. Prods., Inc. & Precision Prods., Inc. to 
Donald L. Evens, Sec’y of Commerce, U.S. Dep’t of Commerce (Jan. 
18, 2005), P.R. Doc. 2, Def.’s App. Tab 2, at 2. Although the petition- 
ers did not accept Vertex’s argument that its garden carts should be 
excluded based on their intended use in gardening because the Or- 
der specifically stated that hand trucks could be “suitable for any 
use,” the petitioners did agree that Vertex’s garden carts do not have 
all of the characteristics of hand trucks as outlined in the Order. The 
petitioners reasoned that because the projecting plate of the subject 
garden cart does not “readily ‘slide under’ a load,” Vertex’s product is 
excluded from the scope of the Order. Id. In other words, the peti- 
tioner advised Commerce that Vertex’s carts are not within the scope 
of the Order because they are unambiguously excluded by the Order. 
The court agrees. 


II. JURISDICTION AND STANDARD OF REVIEW 


The court has jurisdiction under 28 U.S.C. § 1581(c). The court 
will affirm Commerce’s scope determination if it is supported by sub- 
stantial evidence and in accordance with the law. See 19 U.S.C. 
§§ 1516a(b)(1)(B)G), 1516a(a)(2)(B)Gi), 1516a(a)(2)(B)(vi) (2000). 


III. DISCUSSION 
A. Relevant law 


In examining whether a particular product is within the scope of 
an antidumping duty order, Commerce follows the two-step process 
set forth in 19 C.F.R. § 351.225(k). Under § 351.225(k)(1), Com- 
merce examines “[t]he descriptions of the merchandise contained in 
the petition, the initial investigation, and the determinations of the 
Secretary [of Commerce] (including prior scope determinations) and 
the [International Trade] Commission.” 19 C.F.R. § 351.225(k)(1). If 
an examination of the three sources in § 351.225(k)(1) is not disposi- 
tive of the scope, Commerce then considers the five factors found in 
19 C.F.R. § 351.225(k)(2): “(i) [t]he physical characteristics of the 
product; (ii) [t]he expectations of the ultimate purchasers; (iii) [t]he 


4 As this opinion must focus upon Commerce’s “interpretation” of the Order, it is unnec- 
essary to examine Vertex’s arguments under § 351.225(k)(2) at this juncture. 
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ultimate use of the product; (iv) [t]he channels of trade in which the 
product is sold; and (v) [t]he manner in which the product is adver- 
tised and displayed.” Id. 

Although § 351.225(k) offers the interpretive rules for scope deter- 
minations when the description of a product is written in general 
terms, there are “circumstances in which an order’s relevant terms 
are unambiguous.” Allegheny Bradford Corp. v. United States, 342 F. 
Supp. 2d 1172, 1184 (CIT 2004). In such cases, Commerce may rule 
based upon the language of the Order itself because “[t]he language 
of an order is the ‘cornerstone’ of a court’s analysis of an order’s 
scope.” Id. (quoting Duferco Steel, Inc. v. United States, 296 F.3d 
1087, 1097-98 (Fed. Cir. 2002)). Furthermore, Commerce cannot 
“make a scope determination that conflicts with an order’s terms, 
nor can it interpret an order in a way that changes the order’s 
scope.” Id. (citing Duferco, 296 F.3d at 1087, 1094-95). 


B. Commerce’s final scope ruling is erroneous 


As indicated, in its unpublished final scope ruling, Commerce 
found that Vertex’s garden carts were within the scope of the Anti- 
dumping Duty Order. Commerce found that the garden carts were 
not automatically excluded from the Order even though they were 
equipped with additional parts not mentioned in the Order and even 
though they were primarily used for the storage and organization of 
tools.° 


5 As a preliminary matter, Commerce properly found that the presence of additional fea- 
tures on the garden cart, an upper rack and lower rack, does not exclude it from the scope of 
the Order. The additional features of the garden cart do not automatically exclude it from 
the Order because the Order specifically provides that “the hand truck may exhibit physical 
characteristics in addition to the vertical frame, the handling area, the projecting edges or 
toe plate, and the two wheels at or near the lower section of the vertical frame.” Antidump 
ing Duty Order, 69 Fed. Reg. at 70,122 (emphasis added). 


Commerce also correctly rejected Vertex’s argument that the primary use of its garden 
cart automatically excluded it from the scope of the Order. Commerce noted that the scope 
of the Order specifically covers hand trucks “suitable for any use.” Jd. Accordingly, the fact 
that the subject cart can be used for gardening and the storage and organization of garden- 
ing tools does not automatically exclude it from the scope of the Order. 


Additionally, Vertex fails to argue convincingly that the Order does not cover its garden 
cart simply because the Order does not refer explicitly to it by its name. First, the scope lan- 
guage is unambiguous in treating the listed names of the articles as examples, not as an 
exhaustive list. See Antidumping Duty Order, 69 Fed. Reg. at 70,122 (“Examples of names 
commonly used to reference hand trucks are hand truck, convertible hand truck, appliance 
hand truck, cylinder hand truck, bag truck, dolly, or hand trolley.”). Second, the court of ap- 
peals has recognized that it is unnecessary to “ ‘circumscribe the entire universe of articles’ 
that might possibly fall within the order.” Novosteel SA v. United States, 284 F.3d 1261, 
1269 (Fed. Cir. 2002) (citing Nitta Indus. Corp. v. United States, 997 F.2d 1459, 1464 (Fed. 
Cir. 1993)). Rather than state each and every product that is covered by an order, Com- 
merce gives a “description|[ | of [the] subject merchandise [that is] written in general terms.” 
19 C.F.R. § 351.225(a); Novosteel, 284 F.3d at 1269-70. Thus, even though the Order did 
not specifically refer to a garden cart, the absence of a direct reference does not automati- 
cally exclude it from the Order. See id. 
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In making its scope determination, Commerce claimed to have 
“evaluated Vertex’s request in accordance with 19 CFR 351.225(k)(1) 
and [found] that the descriptions of the product contained in the pe- 
tition, the initial investigation, the determinations by the 
Secretary ...and the ITC are... . dispositive with respect to Vertex’s 
Cart.” Final Scope Ruling, Def.’s App. Tab 3, at 5.° The government 
now argues that the terms of the Order were unambiguous and that 
further review was unnecessary. A review of Commerce’s analysis in 
its scope ruling shows that although it did review the petition and a 
prior scope determination as mentioned in the regulation, Commerce 
based its ruling upon the language of the Order itself. While Com- 
merce may base its ruling on the unambiguous language of an order, 
see Duferco Steel, 296 F.3d at 1096, here, that unambiguous lan- 
guage excludes rather than includes the garden carts. 

In the present case, the Antidumping Duty Order specifically lays 
out the characteristics of a hand truck as: 


consisting of a vertically disposed frame having a handle or 
more than one handle at or near the upper section of the verti- 
cal frame; at least two wheels at or near the lower section of the 
vertcal frame; and a horizontal projecting edge or edges, or toe 
plate, perpendicular or angled to the vertical frame, at or near 
the lower section of the vertical frame. 


Antidumping Duty Order, 69 Fed. Reg. 70,122. In its Final Scope 


Ruling, Commerce properly identified the four key characteristics of 
a hand truck — a vertical frame, a handle, at least two wheels, and a 
projecting edge or toe plate — and it is uncontested that the subject 
garden cart possesses the first three characteristics of a hand truck. 
Commerce failed, however, to cite record evidence demonstrating 
that the garden cart possessed a toe plate as defined by the Order 
and ignored contrary evidence. 

The Order defines “projecting edge or toe plate” according to its 
function. Specifically, it states that “(t]he projecting edge or edges, or 
toe plate, slides under a load for purposes of lifting and/or moving 
the load.”’ Id. Although Commerce specified that a hand truck may 
be “suitable for any use,” the “any use” language is limited by this 
sentence which requires that a hand truck’s toe plate slide under a 
load to lift or move it. Commerce must give effect to this sentence, 
which states an essential physical characteristic of the articles in- 
cluded within the scope and specifies the purpose for which the hori- 
zontal projecting edge or toe plate must be designed. 


© Commerce then found that “it [is] unnecessary to consider the additional factors in 19 
CFR 351.225(k)(2).” Final Scope Ruling, Def.’s App. Tab 3, at 5 

‘Commerce included this sentence without variation from the initiation of the investiga 
tion through the preliminary and final determination of sales at less than fair value and the 
final Order. 
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Having specifically defined “toe plate,” Commerce did not properly 
analyze whether the garden cart’s stabilizing plate is a toe plate that 
slides under a load to lift or move it. The Final Scope Ruling’s only 
consideration of whether the garden cart’s “toe plate” falls within the 
terms of the Order consists of the following statement: 


Although Vertex asserts that the Cart’s toe plate is “too thick to 
slide under a load conveniently,” and the Petitioners assert that 
the toe plate’s inability to “slide” under a load implies that the 
Cart does not fit in the definition of the scope of the Order, nei- 
ther party provided any record evidence to determine whether 
the toe plate can or cannot actually “slide” under a load. There- 
fore, we have determined that the Cart falls within the defini- 
tion of the scope of the Order because all four scope characteris- 
tics are present. 


Final Scope Ruling, Def’s App. Tab 3, at 7 (footnotes omitted). De- 
spite having given information as to the operation instructions of the 
garden cart and its dimensions and composition, Commerce incor- 
rectly claimed that neither party provided any evidence as to 
whether the garden cart slides under a load to lift or move it, and 
proceeded to find that all of the characteristics of a hand truck were 
present.® Id. 

Contrary to Commerce’s assertions here, Vertex did offer evidence 
regarding whether its garden cart slides under a load to lift or move 
it, and that evidence indicates that Vertex’s garden cart cannot do so. 
First, evidence shows that the garden cart was not designed to, and 
cannot, slide under a load. In order to slide under a load, a hand 
truck must be pushed towards a load before the toe plate can slide 
underneath it. Here, the operation instructions from Vertex warn: 
“DO NOT PUSH. This product is designed to be PULLED ONLY. 
Pushing may damage the product and even cause bodily injury.” 
Request for Scope Ruling, Def.’s App. Tab 1, at 2 (emphasis original). 
This warning indicates that the manufacturer of the subject cart in- 
tended for objects to be placed on the stabilizing plate by hand and 
did not design the plate to slide under a load. Additionally, unlike 
the projecting edge of a hand truck, which is beveled to facilitate its 
sliding under a load, the edge of the stabilizing plate is a round steel 
wire that is not conducive to sliding under a load.” Thus, the evi- 
dence on the record demonstrates that the garden cart was not de- 
signed to, and cannot, slide under a load. 


8In the normal course Commerce has the authority to request further information if the 
uncontradicted evidence of record does not satisfy its concerns. The court also notes that 
Commerce did not find Vertex’s evidence uncredited. It simply ignored it. 

9The garden cart also has a metal, wire frame that projects out from the top rack of the 
subject cart and is parallel to the stabilizing plate. This wire frame prevents the cart from 
sliding under, and carrying, a taller load which would bump against the wire frame. 
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Second, the garden cart does not lift or move a load like a hand 
truck.’ Unlike the garden cart, a hand truck is designed to carry 
heavy loads. Although the Order does not specify a specific load ca- 
pacity for hand trucks, the fact that hand trucks need to slide under 
a load before it can be lifted or moved indicates that hand trucks are 
designed to carry heavy loads.'’ Here, unlike a hand truck which 
typically has a solid metal toe plate that can carry heavy loads, the 
garden cart has a metal wire stabilizing plate that cannot carry 
heavy loads. In fact, Vertex specifically stated that its garden cart 
cannot carry a load over 150 pounds. Request for Scope Ruling, Def.’s 
App. Tab 1, at 2. Moreover, the fact that the garden’s cart’s wheels 
may shatter if a heavy load was placed on the cart further suggests 
that the cart was not designed like a hand truck to carry heavy 
loads. Request for Scope Ruling, Def.’s App. Tab 1, at 6. Additional 
evidence indicates that Vertex’s garden cart may not be able to lift or 
move any load at all. The garden cart does not have a central frame 
member against which a load can be balanced when it is lifted or 
moved. Request for Scope Ruling, Def.’s App. Tab 1, at 5-6. Even 
thought a central frame member is not a specific requirement of the 
Order, the absence of an object against which a load can be balanced 
prevents the secure lifting or moving of a load. Thus, contrary to 
Commerce’s assertions, the record does contain evidence regarding 
the garden cart’s ability to slide under a load to lift or carry it, and 
the only relevant evidence in the record indicates that the garden 
cart does not meet this essential requirement of the Order. 

While Commerce may define and clarify the scope of an antidump- 
ing duty order, it cannot “interpret an antidumping order so as to 
change the scope of that order, nor can Commerce interpret an order 
in a manner contrary to its terms.” Duferco, 296 F.3d at 1095 (quot- 
ing Eckstrom Indus., Inv. v. United States, 254 F.3d 1068, 1072 
(Fed.Cir. 2001)) (internal quotation marks omitted). Commerce “in- 
terprets” an order contrary to its terms if it finds a product within 
the scope of the order despite the fact that the product does not ex- 
hibit all of the requirements of the order. By finding that Vertex’s 
garden cart is within the scope of the Order without evidence that 
the garden cart’s stabilizing plate can slide under a load to lift or 
move it, Commerce has impermissibly broadened the scope of the 
Order to include products that have projecting edges or toe plates 
that do not slide under a load for carrying purposes. 


‘UTn its brief, while the government argues that the garden cart’s stabilizing plate can 
slide under a load, it does not address whether the subject cart can lift or move a load. The 
“lifting and/or moving” requirement is essential to the Order because it explains why a pro- 


jecting edge has to slide under a load and it further explains how a hand truck operates. 
1 x , + ‘ . . 1 1? 
11 Commerce’s Final Scope Ruling refers to the petition which describes a hand truck’s 
load capacity as “generally not exceeding 1000 pounds.” Id., Def.’s App. Tab 3, at 7. Although 
this description was not found in the Order, it is indicative of the weight that hand trucks 
are meant to Carry. 
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Ill. CONCLUSION 


For the foregoing reasons, Commerce erred when it did not follow 
the unambiguous language of the Antidumping Duty Order which 
required that a product slide under a load to lift or move it. Upon re- 
mand Commerce shall issue a determination excluding Vertex’s gar- 
den carts from the Order. 


Slip Op. 06-12 


LADY KELLY, INC., Plaintiff, v. UNITED STATES SECRETARY OF AGRI- 
CULTURE, Defendant. 


Before: Richard W. Goldberg, Senior Judge 
Court No. 05-00480 


MEMORANDUM OPINION AND ORDER 


[Defendant’s motion to strike is granted. Plaintiff has ten days to file a response to 
Defendant’s motion to dismiss thatcomplies with USCIT R. 75(b).] 


Dated: January 24, 2006 


GOLDBERG, Senior Judge: Defendant United States Depart- 
ment of Agriculture moves to strike Plaintiff Lady Kelly, Inc.’s re- 
sponse to Defendant’s motion to dismiss. Defendant submits that the 
Court should strike Plaintiff’s response because Plaintiff’s response 
was filed by someone other than the attorney of record for the Plain- 
tiff. 

Plaintiff is a corporation engaged in the shrimping business in 
Georgia. The Foreign Agriculture Service recertified a petition for 
trade adjustment assistance (“TAA”) filed by the Georgia Shrimp As- 
sociation on behalf of Georgia shrimpers. See Trade Adjustment As- 
sistance for Farmers, 69 Fed. Reg. 68,303 (Nov. 24, 2004). The effec- 
tive date of the certification was November 29, 2004. Eligibility for 
the adjustment assistance disbursed pursuant to 19 U.S.C. § 240le 
is conditioned on an “adversely affected agricultural commodity pro- 
ducer” (in this case, the shrimpers) filing a TAA application within 
ninety days of the date of certification. See 19 U.S.C. § 2401e (2005). 

Plaintiff filed an application that was received on June 9, 2005, 
more than 180 days after the date of certification. Defendant denied 
the application for failure to file within the statutorily prescribed 
ninety-day window, which expired on February 28, 2005. On August 
17, 2005, Plaintiff commenced proceedings in this Court under 28 
U.S.C. § 1581(d), contending that the application was in fact mailed 
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on January 8, 2005, in light of which the Court should equitably toll 
the ninety-day window. 

On October 28, 2005, Plaintiff’s counsel R. Michael Patrick filed a 
motion to appear pro hac vice in this matter, which the Court 
granted on December 12, 2005. In the meantime, on November 4, 
2005, Defendant filed a motion to dismiss under USCIT R. 12(b)(5) 
or, in the alternative, for judgment on the agency record under 
USCIT R. 56.1. On December 9, 2005, Plaintiff filed, directly and not 
through counsel, a response to Defendant’s motion to dismiss. Such 
response consisted of a one and one-half page recitation of the Plain- 
tiff’s version of the facts, as well as allegations that the TAA pro- 
gram “is unfair and inequitable for the small business owner.” Plain- 
tiff’s Response to Defendant’s Motion to Dismiss { 1. It was signed 
by Stewart E. Sadler, Plaintiff’s sole shareholder, after whose signa- 
ture the words “pro se” appeared. Four days after the response came 
due and was filed, the Court granted Mr. Patrick’s motion to appear 
pro hac vice, establishing him as the counsel of record in this 
case. 

On December 21, 2005, Defendant filed a motion to strike Plain- 
tiff’s response “because [it] was filed by someone other than the at- 
torney of record . . . .” Defendant’s Motion to Strike, and in the Alter- 
native, Reply Brief in Support of Defendant’s Motion to Dismiss and 
Motion for Judgment upon the Administrative Record (“Motion to 
Strike”) at 1. In that same motion, Defendant replied, in the alterna- 
tive, to Plaintiff’s response brief of December 9, 2005. Defendant at- 
tached a handwritten note from Mr. Patrick to the Clerk of the U.S. 
Court of International Trade advising the Court that “my client is 
now representing himself—pro-se [sic]. I believe the U.S. Constitu- 
tion allows him to do so.” Motion to Strike (Ex. A). 

Of course, Mr. Patrick was wrong. Not only does the U.S. Constitu- 
tion provide no such right, see U.S. Const. amend. VI (applying only 
to “criminal prosecutions”), but federal courts have consistently de- 
nied corporations even the opportunity to appear pro se in court. The 
rule is well established that a corporation must always appear 
through counsel. See USCIT R. 75(b) (“Except for an individual (not 
a corporation, partnership, organization or other legal entity) ap- 
pearing pro se, each party and any amicus curiae must appear 
through an attorney authorized to practice before the court.”); 
Rowland v. Cal. Men’s Colony, 506 U.S. 194, 201—02 (1993) (“It has 
been the law for the better part of two centuries . . . that a corpora- 
tion may appear in the federal courts only through licensed coun- 
sel.”). There exists a “virtually unbroken line of state and federal 
cases [that] has approved the rule that a corporation can appear in 
court only by an attorney.” United States v. Neman Bros. & Assoc., 
Inc., 17 CIT 181, 181, 817 F. Supp. 967, 968 (1993) (quoting Jn re 
Holliday’s Tax Serv., Inc., 417 F. Supp. 182, 183 (E.D.N.Y. 1976), 
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aff'd sub nom. Holliday’s Tax Serv., Inc. v. Hauptman, 614 F.2d 1287 
(2d Cir. 1979)).* 

Thus, Plaintiff's response to Defendant’s motion to dismiss must 
be stricken from the record because a corporation may not appear 
pro se, and must appear in court by an attorney. Plaintiff was in the 
difficult situation of having retained a counsel that was not admitted 
pro hac vice to appear before the Court in time to file Plaintiff's re- 
sponse. The situation was complicated further when Mr. Patrick 
communicated informally with the Clerk of the Court that his client 
intended to do something that an informed attorney would realize is 
an impossible course of action — i.e., a corporation representing itself 
pro se. As of now, Mr. Patrick is still counsel of record for Plaintiff, 
and will continue as such until Mr. Patrick submits a motion to with- 
draw as counsel. His handwritten note to the Clerk of the Court is 
insufficient to constitute withdrawal, since USCIT R. 75(d) requires 
that withdrawal be accomplished by court order upon motion from 
the attorney. As such, at this time only Mr. Patrick may appear be- 
fore this Court in this matter. 

In most cases, striking a plaintiff’s response brief would render a 
defendant’s underlying motion to dismiss under USCIT R. 12(b)(5) 
judgment-ready. See USCIT R. 7(d) (providing that a proper re- 
sponse to a dispositive motion, in order to be considered, must be 
filed within 30 days of the filing of the dispositive motion). Typically, 
the court would then test the adequacy of the complaint standing 
alone, without any briefing in support of its claim to rebut the defen- 
dant’s motion to dismiss. In a case like this, where the lack of timeli- 
ness is patent, and dismissal can be avoided only by showing that 
equitable tolling is appropriate, a plaintiff’s failure to present an ar- 
gument will likely result in dismissal. 

Here, however, the Court believes such action unwarranted at this 
stage. Because the Court is mindful of Plaintiff’s difficulties result- 
ing from the Court’s delayed response to Mr. Patrick’s pro hac vice 
motion, in conjunction with the confusion attending Mr. Patrick’s 
representation of Plaintiff, as well as the lack of legal sophistication 
of many TAA plaintiffs, the Court prefers to grant Plaintiff an oppor- 
tunity to respond with a brief that contains arguments the Court 
may actually entertain. Accordingly, the Court will sua sponte grant 
Plaintiff a ten-day extension of time, from the entering of this order, 
within which to file, through an attorney, a new response. Accord 


1 In re Holliday’s permitted a close corporation’s sole shareholder to represent himself in 
a bankruptcy proceeding, noting that “[t]he traditional rule is unnecessarily harsh and un- 
realistic when applied in bankruptcy to small, closely-held corporations.” 417 F. Supp. at 
184. That court found authority to modify the general rule in “the inherent power of a court 
to supervise the proper administration of justice.” Jd. The Supreme Court, however, has 
criticized the In re Holliday’s decision and reinforced the unqualified nature of the rule. See 
Rowland, 506 U.S. at 202 n.5. 
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Neman Bros., 17 CIT at 182, 817 F. Supp. at 968 (granting defen- 
dant’s motion to strike response and granting sixty-day extension of 
time to enter an answer). 

In accordance with the foregoing, it is hereby 

ORDERED that Plaintiff's Response to Defendant’s Motion to 
Dismiss, filed on December 9, 2005, is stricken from the record; and 
it is further 

ORDERED that the portion of Defendant’s brief of December 21, 
2005 that replies to Plaintiff’s stricken response brief, be similarly 
stricken from the record, and it is further 

ORDERED that Plaintiff shall have ten (10) days to file a re- 
sponse, if any, to Defendant’s Motion to Dismiss; and it is further 

ORDERED that any such response be submitted by Mr. Patrick, 
unless Mr. Patrick withdraws from the case in accordance with the 
applicable procedures under USCIT R. 75(d); and it is further 

ORDERED that failure to submit either (1) a response or (2) a 
withdrawal and a subsequent or concurrent motion for an extension 
of time to respond to Defendant’s Motion to Dismiss, will result in 
the Court ruling on the Motion to Dismiss forthright and upon its 
own deliberations without benefit of consulting any papers in re- 
sponse to said motion. 


SO ORDERED. 


Slip Op. 06-13 


GUANGDONG CHEMICALS IMPORT & EXPORT CORPORATION, Plaintiff, 
v. UNITED STATES, Defendant. 


Before: Restani, Chief Judge 
Court No. 05—00023 


OPINION 


[Results of Department of Commerce Periodic Review on Antidumping Duty Order 
on Sebacic Acid from the People’s Republic of China Remanded.] 


Dated: January 25, 2006 
Garvey Schubert Barer (Ronald M. Wisla and William E. Perry) for the plaintiff. 
Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Jeanne E. 
Davidson, Deputy Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (David S. Silverbrand), Arthur D. Sidney, Office of the 
Chief Counsel for Import Administration, United States Department of Commerce, of 
counsel, for the defendant. 


Restani, Chief Judge: Guangdong Chemicals Import and Export 
Corporation (“Guangdong”) appeals from a ruling by the Department 
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of Commerce (“Commerce” or “the Department”) conducting an ad- 
ministrative review of an antidumping duty order entered against 
sebacic acid from the People’s Republic of China (“China”). See 
Sebacic Acid from the People’s Republic of China, 69 Fed. Reg. 
75,303 (Dep’t Commerce Dec. 16, 2004) (final results of antidumping 
admin. review). Guangdong alleges that the review should be dis- 
missed for lack of service or remanded for lack of substantial evi- 
dence supporting Commerce’s calculation of the surrogate value of 
the input factor sebacic acid and failure to properly credit by-product 
offsets. 

Commerce’s failure to properly serve Guangdong was harmless er- 
ror, but the determination is remanded as to the surrogate value for 
sebacic acid and by-product credit. 


BACKGROUND 


The facts of this case may neatly be divided into two parts. The 
first set of relevant facts relate to the circumstances surrounding 
Genesis Chemical Corp.’s (“Genesis”) failure to serve Guangdong. On 
July 2, 2003, Commerce published notice of an opportunity to re- 
quest review of an antidumping duty order entered against export- 
ers of sebacic acid from China. Antidumping or Countervailing Duty 
Order, Finding, or Suspended Investigation, 68 Fed. Reg. 39,511 
(Dep't Commerce July 2, 2003) (opportunity to request administra- 
tive review). On July 21, 2003, Genesis submitted a request that 
Commerce perform an administrative review of sebacic acid from 
two specific companies, Tianjin Chemical Import and Export Co. and 
Guangdong. See Letter from Greg E. Mitchell, Frost Brown LLC, to 
the Assistant Sec’y for Imp. Admin, Int'l Trade Admin. (Jul. 21, 
2003), P.R. Doc. 2, Pl.’s App. Tab 2. In mid-July, counsel for Genesis 
contacted an employee of the Department of Commerce to inquire 
whether the firm was required to serve its client’s request for admin- 
istrative review on parties on the public service list. See Memoran- 
dum from Michael Strollo, Senior Analyst, Dep’t of Commerce to 
Louis Apple, Office Director, Dep’t of Commerce (Aug. 22, 2003), P.R. 
Doc. 6, Pl.’s App. Tab 4, at 1 [hereinafter Service Mem.|. ACommerce 
employee stated that no service was necessary because no public ser- 
vice list had yet been generated. Jd. Counsel for Guangdong received 
an antidumping review questionnaire on August 14, 2003, which 
was its first notice of the review. See Letter from Ronald M. Wisla, 
Garvey Schubert Barer, to Donald Evans, Sec’y of Dep’t of Commerce 
(Aug. 20, 2003), P.R. Doc. 4, Pl.’s App. Tab 3, at 1-2. On August 20, 
Guangdong sent Commerce a letter requesting that Commerce de- 
cline review because it had not been properly served. Jd. 

Commerce published a notice of initiation on August 22, 2003. Ini- 
tiation of Antidumping and Countervailing Duty Reviews and Re- 
quest for Revocation in Part, 68 Fed. Reg. 50,750 (Dep’t Commerce 
Aug. 22, 2003). That day, it also entered a memorandum into its files 
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recognizing that Genesis had failed to serve Guangdong within the 
regulatory time-frame established by 19 C.F.R. § 351.303(£)(3)(ii) 
(2005). See Service Mem., Pl.’s App. Tab 4. The memorandum stated 
that Genesis would be allowed to cure its deficient service by serving 
the request on or before August 29, 2003. Jd., Pl.’s App. Tab 4, at 1-2. 
Genesis served Guangdong on August 26. Letter from Greg E. 
Mitchell, Frost Brown Todd LLC, to Assistant Sec’y for Imp. Admin, 
Int'l Trade Admin. (Aug. 26, 2003), P.R. Doc. 9, Def.’s App. Tab 1. 

The second set of facts relate to Commerce’s method of calculating 
a surrogate value for sebacic acid. Guangdong purchases its sebacic 
acid from a producer named Hengshui Dongfeng Chemical Co. Ltd. 
(“Hengshui”). See Sections C and D Response of Guangdong Chems. 
Imp. & Exp. Corp. Group (Nov. 4, 2003), P.R. Doc. 21, Pl.’s App. Tab 
13, at D-1. Sebacic acid production results in the creation of a co- 
product, capryl alcohol. Prelim. Valuation of Factors of Prod., Memo- 
randum from Greg Kalbaugh, Dep’t of Commerce, to File (Jul. 30, 
2004), P.R. Doc. 47, Pl.’s App. Tab 6, at 4 [hereinafter Prelim. Valua- 
tion of Factors of Prod. Mem.]. In order to calculate Hengshui’s pro- 
duction costs for sebacic acid, Commerce allocated production costs 
between the two products based on their relative sales values in In- 
dia. /d., Pl.’s App. Tab 6, at 4. Because India does not produce sebacic 
acid, Commerce relied on import statistics to estimate the value of 
sebacic acid in India. /d., Pl.’s App. Tab 6, at 1-2. Commerce used 
statistics from the Indian Department of Commerce’s Import/Export 
Data Bank (the “Indian government statistics”), which lumped 
sebacic with azelaic acid (a common derivative of sebacic acid) under 
Indian Harmonized Tariff Schedule (“HTS”) subheading 291713. Id., 
Pl.’s App. Tab 6, at Attach. 4. Guangdong proposed using surrogate 
value data for sebacic acid maintained by the Indian publication 
Chemical Weekly (the “Chemical Weekly data”), which was based on 
a selection of the Indian government data, but was further subdi- 
vided and included a _ specific subheading for sebacic acid 
(291713.02). Guangdong Chems. Imp. & Exp. Co. Case Br. (Sept. 20, 
2004), P.R. Doc. 65, Pl.’s App. Tab 8, at 2-3 [hereinafter Guangdong 
Case Br.|. Based on this data, Guangdong argued that the value of 
sebacic acid in India during the Period of Review (“POR”) was 
$3,551.73 per metric ton. Jd., Pl.’s App. Tab 8, at 7. Guangdong cor- 
roborated its proposed value with data from U.S. import statistics 
for sebacic acid, published Indian prices for oxalic acid (asserted to 
be similar to sebacic acid), and benchmark price data from the publi- 
cation Chemical Market Reporter. Jd., Pl.’s App. Tab 8, at 6-7. 

Commerce refused to use the Chemical Weekly data, stating that 
its authenticity could not be verified, and that the data, which relied 
on two shipments totaling 1,400 kilograms, did not “represent a suf- 
ficiently broad range of import values on which to base the surrogate 
value for sebacic acid.” See Issues & Decision Mem. for the Anti- 
dumping Duty Admin. Review of Sebacic Acid from the People’s Re- 
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public of China (Dec. 10, 2004), P.R. Doc. 80, Pl.’s App. Tab 10, at 7 
{hereinafter Issues & Decision Mem.]. Recognizing that HTS 291713 
was a basket category including both sebacic and azelaic acid, Com- 
merce conducted additional research to determine whether prices for 
azelaic acid and sebacic acid were similar. See Comparison of U.S. 
Int'l Trade Comm’n Dataweb Values for Sebacic Acid & Azelaic Acid 
Imps. to the U. S., Memorandum from Jennifer Moats, Dep’t of Com- 
merce, to File (Dec. 10, 2004), PR. Doc. 79, Pl.’s App. Tab 11, at 1 
{hereinafter Price Comparison Mem.]}. It concluded that the two 
products were similarly priced, varying only by $0.30 per kilogram 
over a twenty-three month period during which the price for sebacic 
acid ranged between $2 and $3 per kilogram. Id., Pl.’s App. Tab 11, 
at 1. Commerce therefore used the basket category Indian govern- 
ment statistics to determine the surrogate value of sebacic acid, cal- 
culating the surrogate value of sebacic acid in India to be $15,826.30 
per metric ton. See Issues & Decision Mem., Pl.’s App. Tab 10, at 9 
(electing to use Indian government statistics); see also Prelim. Valua- 
tion of Factors of Prod. Mem., P\.’s App. Tab 6, at 4 (using Indian 
government statistics to arrive at $15,826.30 per-metric-ton value 
for sebacic acid). 


JURISDICTION AND STANDARD OF REVIEW 


The Court has jurisdiction to review Commerce’s administration of 
an antidumping review under 28 U.S.C. § 1581(c) (2000). The Court 


will uphold an administrative decision unless it is “unsupported by 
substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B) (2000). 


DISCUSSION 
I. Failure To Serve Notice 


A. Genesis Did Not Make A Reasonable Attempt to Serve 
Guangdong Under 19 C.F.R. § 351.303(f)(3) (ii). 


A petitioner requesting an administrative review of an antidump- 
ing order “must serve a copy of the request by personal service or 
first class mail on each exporter or producer specified in the 
request ... by the end of the anniversary month or within ten days 
of filing the request for review, whichever is later.” 19 C.F.R. 
§ 351.303(f)(3)(ii). A petitioner has the responsibility to serve a 
specified exporter whether or not that exporter appears on Com- 
merce’s service list; however, if the interested party is “unable to lo- 
cate a particular exporter or producer ... the Secretary may accept 
the request for review if the Secretary is satisfied that the party 
made a reasonable attempt to serve a copy of the request on such 
person.” Id. 
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A Commerce employee advised Genesis that no service was neces- 
sary at the time it filed its petition for review because no public ser- 
vice list had yet been generated. Genesis understood this advice to 
mean that it did not have to serve Guangdong with notice of its re- 
quest for review despite its obligations under 19 C.FR. 
§ 351.303(f)(3)(ii). Although the petitioners “misconstrued” Com- 
merce’s instruction, Commerce granted Genesis additional time in 
which to “remedy the procedural deficiency.” Service Mem., Pl.’s App. 
Tab 4, at 1. This was done by letter thirty-six days after Genesis’s 
initial request and four days after the initiation of review. 

Genesis’s call to Commerce cannot be considered a “reasonable at- 
tempt.” Reliance on faulty agency advice, or a misinterpretation of 
agency advice, does not excuse a party from failing to comply with 
the law. See Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 384-85 
(1947) (“[E]veryone is charged with knowledge of the United States 
Statutes at Large, [and] Congress has provided that the appearance 
of rules and regulations in the Federal Register gives legal notice of 
their contents.”); Cathedral Candle Co. v. U.S. Int'l Trade Comm’n., 
285 F. Supp. 2d 1371, 1378 n.10 (CIT 2003) (“It is well established by 
both statutes and cases that the publication of an item in the Fed- 
eral Register constitutes constructive notice of anything within that 
item.”). To say that Genesis’s inquiry with Commerce by itself consti- 
tuted a reasonable attempt at service would imply that Genesis is 
not charged with knowledge of Commerce’s regulations. It is undis- 
puted that Genesis was aware of, and provided Commerce with, 
Guangdong’s location and that Genesis was not prevented in any 
way from serving Guangdong. Failure to serve cannot be excused by 
Genesis’s failure to read the relevant regulation. 

This court has suggested that a party may make a “reasonable at- 
tempt” at service by “curing” faulty service after discovering the de- 
fect. See PAM, S.PA. v. United States, 395 F. Supp. 2d 1337, 1342-43 
(CIT 2005). In that case, the court voided an administrative review 
for failure to comply with the service requirements of 19 C.F.R. 
§ 351.303(f)(3)(ii). Id. at 1344. It distinguished another opinion, 
NSK, Ltd. v. United States, 346 F. Supp. 2d 1312, 1325 (CIT 2004), 
that refused to void an administrative review for failure to comply 
with the same regulatory provision. PAM, 395 F. Supp. 2d at 1343 
n.2. In NSK, the petitioner failed to serve notice on a respondent un- 
der § 351.303(f)(3)(Gi) until after the notice of initiation was pub- 
lished in the Federal Register. 346 F. Supp. 2d at 1323-24. Upon dis- 
covering its mistake, the petitioner faxed notice to the respondent. 
Id. at 1324. The court in PAM argued that a reasonable attempt at 
service had been made in NSK because “upon discovery of lack of 
service, petitioner attempted to cure its defective service by facsimile 
service.” PAM, 395 F. Supp. 2d at 1343 n.2. Assuming that a party 
may attempt service by “curing” their default after the time for ser- 
vice has passed, Genesis’s service would still not constitute a “rea- 
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sonable attempt.” In NSK, the petitioner, apparently of its own ac- 
cord, realized its own mistake the day after initiation and 
immediately sought to serve the respondent. See Decision Mem., 
A-100-001 at 94 (Aug. 3, 2002) (ball bearings and parts thereof), 
available at http://ia.ita.doc.gov/frn/summary/2002aug.htm. In this 
case, Commerce published its notice of initiation while instructing 
Genesis to cure its mistake.’ Only after Commerce’s prompting did 
Genesis attempt to “cure” this error. 


B. Commerce’s Obligation to Abide By Its Own Regulations 


Commerce asserts that it was within its discretion to relax its pro- 
cedural rules regarding service in the interests of justice. No statute 
requires a petitioner to serve a respondent when it requests an ad- 
ministrative review. Nevertheless, in enforcing the antidumping 
laws, Commerce has created a regulation obligating a party request- 
ing a review to serve a proposed respondent with notice. Having ex- 
ercised its discretion to create such a requirement, Commerce is gen- 
erally required to play by its own rules. United States ex rel. Accardi 
v. Shaughnessy, 347 U.S. 260, 268 (1954); Vitarelli v. Seaton, 359 
U.S. 535, 547 (1959) (Frankfurter, J., concurring in part and dissent- 
ing in part) (recognizing a “judicially evolved rule of administrative 
law” that “he who takes the procedural sword shall perish with that 
sword”). 

The Supreme Court has not held, however, that the courts are re- 
quired to reverse subsequent agency action on the basis of any proce- 
dural misstep, no matter how minute or inconsequential. Thus, judi- 
cial review of agency action is conducted with “due account .. . of the 
rule of prejudicial error.” 5 U.S.C. § 706 (2000).” If, as is often the 
case, no law or regulation specifies the consequence of non- 
compliance with a regulation, the court must determine what rem- 
edy, if any, should be imposed. In this endeavor, the court is guided 
by the Supreme Court’s opinion in American Farm Lines v. Black 
Ball Freight Service, 397 U.S. 532 (1970). First, it must be deter- 
mined whether the regulation in question was “intended primarily to 
confer important procedural benefits upon individuals in the face of 
otherwise unfettered discretion” or if the “agency [was] required by 
rule to exercise independent discretion [but] has failed to do so.” Id. 


1The court also notes that the terms of the regulation require a reasonable attempt at 
service to take place before the Secretary accepts a petition for administrative review. See 
19 C.F.R. § 351.303(f)(3)(i) (allowing Secretary to accept review “if... satisfied that the 
party made a reasonable attempt to serve a copy of the request on such person”) (emphasis 
added). The regulation nowhere provides for the Secretary to accept a petition conditioned 
on a future attempt to serve. 


219 U.S.C. § 1677c(b) (2000) provides that administrative hearings in antidumping duty 
reviews are “not subject to the provisions of subchapter II of chapter 5 of title 5, or to sec- 
tion 702 of such title” of the Administrative Procedures Act (“APA”). These provisions do not 
apply to 5 U.S.C. § 706, which is located in chapter 7 of the APA. 
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at 538-39; see also Lopez v. Fed. Aviation Admin., 318 F.3d 242, 247 
(D.C. Cir. 2003). If the regulation was not so intended, but, for ex- 
ample, was intended to ease the agency’s administrative burden, the 
court considers whether the party challenging agency action has 
shown that it was substantially prejudiced by the agency’s failure to 
comply with its rules. See Lopez, 318 F.3d at 247. If substantial 
prejudice is shown, the administrative action is reversed, if not, it is 
affirmed. See Dixon Ticonderoga Co. v. U.S. Customs & Border Prot., 
366 F. Supp. 2d 1352, 13857 (CIT 2005). 

If the violated regulation was intended to confer important proce- 
dural benefits, the result is less clear. Some courts applying the 
American Farm Lines test have automatically reversed agency ac- 
tion. See Port of Jacksonville Maritime Ad Hoc Comm., Inc. v. U.S. 
Coast Guard, 788 F.2d 705, 708 (11th Cir. 1986); Alamo Express, Inc. 
v. United States, 613 F.2d 96, 97—98 (5th Cir. 1980). 

In contrast, the District of Columbia Circuit has found that harm- 
less error should be considered in the context of a regulation provid- 
ing important procedural safeguards to an employee facing termina- 
tion by the Federal Aviation Administration (“FAA”). Lopez, 318 F.3d 
at 248. In Lopez, the court specifically found that 


the FAA’s procedures challenged by Lopez are not primarily in- 
tended to provide information to the agency, but are instead 
aimed at protecting the [employee] from the Administrator’s 
otherwise unlimited discretion. It is uncontested that FAA Or- 


ders 8110.37C and 8130.24 provide procedural safeguards that 
are the only available protection for [employees] whose desig- 
nation can otherwise be terminated by the FAA for “any reason 
considered appropriate by the Administrator.” 


Id. at 247—48 (quoting 49 U.S.C. § 44702(d)(2)). Despite finding that 
the rules provided procedural benefits for employees, the court none- 
theless refused to reverse the FAA’s employment decision because 
Lopez did not show he was “pressed for time in responding to the 
FAA’s view of his performance or that other defenses would have 
been presented with additional time.” Jd. at 248. He therefore 
“failled] to show that the FAA’s initial oversight was other than 
harmless.” Id. 

Other courts have dispensed with the inquiry of whether a regula- 
tion provides important procedural benefits and have gone straight 
to the question of prejudice. For example, the court of Appeals for the 
Ninth Circuit held in the context of a deportation proceeding that a 
“[vliolation of a regulation renders a deportation unlawful only if the 
violation prejudiced interests of the alien which were protected by 
the regulation.” United States v. Calderon-Medina, 591 F.2d 529, 531 
(9th Cir. 1979). 

More recently, the Second Circuit refused to require proof of preju- 
dice in all cases, but found that agency action will be voided auto- 
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matically for failure to follow its regulations only if it affects “funda- 
mental rights derived from the Constitution or a federal statute.” 
Waldron v. INS, 17 F.3d 511, 518 (2d Cir. 1994). In Waldron, the 
court considered two INS regulations, 8 C.F.R. § 242.2(g) (1994), 
which required an alien to be notified of his right to contact a consu- 
lar official when taken into custody, and 8 C.F.R. § 3.7, which pro- 
vided that an Immigration Judge’s decision must include a certifi- 
cate of notice if its opinion must be certified to the Board of 
Immigration Appeals, if known at the time the opinion was filed. Id. 
at 515-16. The court held that 


we believe that, when there is a regulation which relates to less 
fundamental, agency-created rights and privileges, the whole- 
sale remand of cases, where no prejudice has been shown to re- 
sult from the INS’s failure to strictly adhere to its regulations, 
would place an unwarranted and potentially unworkable bur- 
den on the agency’s adjudication of immigration cases. 


Id. at 518; see also Chong v. INS, 264 F.3d 378, 390 (3d Cir. 2001) 
(following Waldron).* 

No case from the Federal Circuit applies the American Farm Lines 
test in the context of a regulation intended to confer important pro- 
cedural benefits, and it is not clear which approach the appellate 
court would adopt. Kemira Fibres Oy v. United States, 61 F.3d 866 
(Fed. Cir. 1995), applied the American Farm Lines substantial preju- 
dice test to a Commerce regulation requiring publication of any “no- 
tice of intent to revoke [an antidumping duty] order” no later than 
five anniversary-months after receiving its last request for adminis- 
trative review. Jd. at 869 (citing 19 C.F.R. § 353.25(d) (1995)). The 
court was careful to note that the regulation in question was a 
“merelyprocedural aid[ |” to accomplishing the goal of the antidump- 
ing laws to provide “notification of domestic parties so that their in- 
terest in revocation of an outstanding order may be ascertained and 
addressed.” Jd. at 875. Because the regulation was “merely proce- 
dural” the court required the plaintiff to “establish that it was preju- 
diced by Commerce’s non-compliance with this requirement.” Jd. 

Other cases from the Federal Circuit have dispensed with the in- 
quiry into whether a regulation is “merely procedural” and held that 
“lilt is well settled that principles of harmless error apply to the re- 
view of agency proceedings.” Intercargo Ins. Co. v. United States, 83 
F.3d 391, 394 (Fed. Cir. 1996). In that case, the Customs Service 
(“Customs”) published regulations requiring a district director, prior 
to extending the liquidation period for entered goods, promptly to no- 


3The Fourth Circuit has reserved the question of when prejudice is presumed after an 
agency fails to comply with its own regulations in the context of a regulation governing rep- 
resentation of prisoners during a hearing to determine whether medication should be invol- 
untarily administered. United States v. Morgan, 193 F.3d 252, 267 (4th Cir. 1999). 
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tify an importer and its surety “on Customs Form 4333-A... that 
the time has been extended and the reasons for doing so.” Jd. at 393 
(quoting 19 C.F.R. § 159.12(b) (1996)). In Intercargo, Customs sent a 
notice to sureties that did not state which of the statutorily autho- 
rized reasons for the extension was relied on, and thus “did not sat- 
isfy the requirement of the regulation.” Jd. at 394. Applying prin- 
ciples of harmless error, the court first found that neither the 
regulation, nor the governing statute, provided a consequence for the 
failure to send proper notice under § 159.12(b). Jd. at 394-96. The 
court then determined that the regulation was “amenable to harm- 
less error analysis,” noting that “a plaintiff ‘should not become im- 
mune from the antidumping laws because Commerce missed the 
deadline.’” Jd. at 396 (quoting Kemira Fibres Oy, 61 F.3d at 873). 
The court concluded that “[t]he public interest in the administration 
of the importation laws should not ‘fall victim’ to the failure by the 
Customs Service to use the requisite language in its extension no- 
tices, if the oversight has not had any prejudicial impact on the 
plaintiff.” Jd. at 396 (quoting Kemira Fibres Oy, 61 F.3d at 873). 

Likewise, in Belton Industries, Inc. v. United States, 6 F.3d 756, 
761 (Fed. Cir. 1993), the court of appeals found that Commerce “vio- 
lated 19 C.F.R. § 355.25(d)(4)(ii)” by failing to “send written notice to 
the appellees ... despite its prior recognition of them as interested 
parties.” Commerce had instead sent written notice of initiation of a 
sunset review to the appellees’ counsel and a trade association of 
which the appellees were members. The court declined to void the 
subsequent agency action, noting that “appellees suffered no preju- 
dice” and that appellees’ counsel received actual notice of the pro- 
posed action. Jd. The court ruled that the failure to abide by Com- 
merce’s own regulations was “harmless error.” Id 

Although Kemira Fibres Oy, Intercargo and Belton all upheld 
agency action, the three cases can be read as standing for different 
propositions. On one hand, Kemira implies (but is not premised on) 
the stricter approach of the Fifth and Eleventh Circuits, presuming 
prejudice when an agency fails to follow its regulations that are in- 
tended to confer a procedural benefit. On the other hand, /ntercargo 
and Belton can be seen as similar to the approach of the Ninth and 
Second Circuits, which do not presume prejudice in all cases where 
an agency fails to abide by its regulations that are intended to confer 
procedural benefits. See Atteberry v. United States, Slip Op. 03-93, 
2003 WL 21748674, at *11 n.40 (CIT Jul. 28, 2003) (“Intercargo — 
and cases that have followed it, such as [Cummins Engine Co. v. 
United States, 23 CIT 1019, 1032, 83 F. Supp. 2d 1366, 1378 (1999)] 
— can be read to extend Accardi and its progeny by requiring ‘harm- 
less error’ analysis in every case involving an agency’s violation of its 
statute or regulations, without regard to the nature and extent of 
the remedy sought by the complainant.”) (citation omitted). 
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Additionally, this court has grappled with Commerce’s failure to 
abide by this very regulation in two recent opinions. In NSK, the 
court stated that a nine-day delay in notice resulting from a petition- 
er’s failure to properly serve respondent did not invalidate review 
because “the regulation here was ‘not intended to confer important 
procedural benefits’” and the plaintiff could not demonstrate sub- 
stantial prejudice. 346 F. Supp. 2d at 1325 (quoting Taiyuan Heavy 
Mach. Imp. & Exp. Corp. v. United States, 23 CIT 701, 703 (1999). 
The court found that “nine fewer days of preparation time, prior 
even to receipt of Commerce’s questionnaire, does not constitute 
such substantial prejudice that a remand is required on this issue.” 
Id. at 1326. 

In another case, this court found that 19 C.F.R. § 351.303(f)(3)Gi) 
“does indeed confer important procedural benefits upon the indi- 
vidual companies involved in normal antidumping administrative 
reviews.” PAM, 395 F. Supp. 2d at 1343.* In that case, Commerce al- 
lowed a review to proceed although no service occurred before or af- 
ter the regulatory deadline had passed, unlike NSK, where the re- 
spondent was eventually served. Jd. The court in PAM voided the 
administrative review for failure to comply with the regulation’s re- 
quirements. /d. at 1344. 

The court believes that the best way to reconcile cases such as 
Kemira with Belton and Intercargo is to apply the following process. 
First, the court will consider whether the regulation (or statute it 
implements) spells out a remedy for failure to comply. Second, if no 
remedy is stated, the court will consider whether the regulation in 
question was intended to provide important procedural benefits. 
Third, if the regulation is not intended to provide important proce- 
dural benefits, Commerce’s action will be voided only if the plaintiff 
can show it in fact suffered substantial prejudice.” If the regulation 
is intended to provide important procedural benefits, the court will 
void the agency action unless the agency demonstrates that the vio- 
lation was harmless error. Cf. Wilson v. Comm’r Soc. Sec., 378 F.3d 
541, 547 (6th Cir. 2004) (stating in dicta that an agency’s failure to 
follow a regulation “creating an important procedural safeguard for 
claimants for disability benefits” might nonetheless “constitute 
harmless error”). 


*As noted above, the PAM court distinguished NSK on the grounds that Commerce 
“cured” the defect once it was discovered, leading to a “reasonable attempt” at service within 
the terms of the regulation. PAM, 395 F. Supp. 2d at 1343 n.2. NSK’s discussion of Ameri- 
can Farm Lines was therefore treated as dicta. 


5 See, e.g., Dixon Ticonderoga, 366 F. Supp. 2d at 1357 (CIT 2005) (voiding agency action 
for failure to comply with 19 C.F.R. § 159.62(a) (2003), which requires a notice of intent to 
distribute funds obtained pursuant to antidumping duty orders under the “Byrd Amend- 
ment,” 19 U.S.C. § 1675c (2000), despite finding that the regulation in question was 
“merely [a] procedural aid[ |,” because plaintiffs failed to show substantial prejudice). 
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This approach has the virtue of recognizing Commerce’s responsi- 
bility to comply with its regulations, especially regulations intended 
to benefit participants in the administrative process, while avoiding 
a rigid rule that would mandate reversal based on a court’s construc- 
tion of regulatory intent alone, with little or no reference to the facts 
of a particular case.® This rule also allows the court to follow the 
American Farm Lines test, as applied in cases such as Kemira, while 
heeding the language of the APA, which requires that “due account 
shall be taken of the rule of prejudicial error.” 5 U.S.C. § 706. Apply- 
ing this test, the court finds that even if it is assumed that 
§ 351.303(f)(3)Gi) was intended to provide an important procedural 
benefit, failure to provide service until after commencement of the 
review process in this case constituted only harmless error. 

The regulation in question here, 19 C.F.R. § 351.303(f)(3)(ii), does 
not state consequences for failure to comply. See NSK, 346 F. Supp. 
2d at 1325. The regulation is intended to confer a procedural benefit 
— service of notice provisions generally provide predictability in the 
administrative review process, and time for respondents to prepare a 
response.’ PAM, 395 F. Supp. 2d at 1343. The notification provision 
at issue in Jntercargo, for example, was designed “to increase cer- 
tainty in the customs process by apprising the importer and its 
surety of the precise period within which final action would be taken 
on the liquidation. . . .” 83 F.3d at 396. Similarly, the D.C. Circuit has 
found that the FAA’s failure to comply with a regulation requiring 
thirty days notice prior to termination of an employment contract 
was a procedure “aimed at protecting the [employee] from the Ad- 
ministrator’s otherwise unlimited discretion.” Lopez, 318 F.3d at 248. 
Respondents such as Guangdong rely on service of notice provisions, 
such as § 351.303(f)(3)(ii), to provide greater regularity in the ad- 
ministrative process and an opportunity to prepare for participation 
in an investigation before it begins. Thus, Guangdong will not be re- 
quired to show that it suffered substantial prejudice in order to void 
the administrative review. 

The mere fact that Guangdong is not required to show substantial 
prejudice does not mean that the court must void agency action that 
is conceded to have caused no harm at all. While Guangdong need 
not show “substantial prejudice,” Commerce may show that the 
agency oversight was harmless error. At oral argument, counsel for 


6 The court needs not decide here how “substantial prejudice” differs from “harmless er- 
ror.” In the circumstances of this case, it is enough to note that, at oral argument, 
Guangdong in essence conceded that Commerce’s failure to comply with § 351.303(f)(3)(ii) 
did not cause even a de minimus injury related to the rights and interests that the regula- 
tion protects. 

7The regulatory history for 351.303(f)(3)(ii) is very limited. The federal register notice 
proposing the provision states only that “[plaragraph (f)(3)(ii) is new, and clarifies the re- 
quirements for service of requests of review.” Notice of Proposed Rulemaking & Request for 
Pub. Comments, 61 Fed. Reg. 7308, 7326 (Dep’t Commerce Feb. 27, 1996). 
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Guangdong stated that it was not prevented in any way from prepar- 
ing for, or participating in, the administrative review. Guangdong af- 
firmatively stated that it suffered no prejudice, other than the fact 
that the administrative review took place. The plaintiff in Intercargo 
made a similar argument that “the prejudice flowing from this cir- 
cumstance [failure to fully comply with a notice regulation] is the ul- 
timate prejudice — the wrongful imposition of customs duty.” 83 F.3d 
at 396. The Federal Circuit disagreed, stating that the loss of a case 
“is not what is meant by prejudice as used in this context.” Jd. There 
must instead be some indication that failure to comply with the 
regulation in some way inhibited Guangdong’s presentation of its 
vase. See id. at 396 (“Prejudice, as used in this setting, means injury 
to an interest that the statute, regulation, or rule in question was 
designed to protect.”). Because Guangdong in essence conceded that 
the failure to serve was harmless error, Commerce has met its bur- 
den to show its error was harmiess. Guangdong’s request that Com- 
merce’s administrative review be voided ab initio is denied. 


II. Commerce’s Choice of Data Source Is Not Supported by 
Substantial Evidence 


Commerce is given wide discretion in the selection of data sources 
for use in administrative review. See Nation Ford Chem. Co. v. 
United States, 166 F.3d 1373, 1377 (Fed. Cir. 1999). The role of the 
court is to determine whether Commerce’s choice of data was reason- 
able. When choosing a data source to estimate the surrogate value of 
an input, Commerce looks to a number of factors, including: 1) 
whether the data reflects non-export average values; 2) whether the 
data is contemporaneous with the period of investigation (“POI”); 3) 
whether the data is product specific; and 4) whether the data ex- 
cludes taxes in its price. Taiyuan, 23 CIT at 706 (1999) (citing Heavy 
Forged Hand Tools, Finished or Unfinished, With or Without 
Handles, from the People’s Republic of China, 63 Fed. Reg. 16,758, 
16,759 (Dep't Commerce Apr. 6, 1998) (final results of antidumping 
duty administrative reviews)). Guangdong concedes that the data it 
proposed and the data used by Commerce are identical with respect 
to all of these factors except for product specificity. 

Because India does not produce sebacic acid domestically, both 
Commerce and Guangdong relied on statistics of imports of sebacic 
acid into India to establish its surrogate value. As discussed, Com- 
merce used import statistics based on the six-digit Indian HTS sub- 
heading 291713, a basket tariff category that includes both sebacic 
acid and azelaic acid. See Issues & Decision Mem., Pl.’s App. Tab 10, 
at 8-9. 

Guangdong submitted comments requesting that Commerce adopt 
data taken from the Indian publication Chemical Weekly based on 
1,400 kilograms of sebacic acid imported in two transactions from 
Germany to India. See Letter from Ronald M. Wisla, Garvey 





U.S. COURT OF INTERNATIONAL TRADE 59 


Schubert Barer, to Donald Evans, Sec’y Dep’t of Commerce (Sept. 8, 
2004) (submission of publically available information for use as sur- 
rogate value), P.R. Doc. 62, Pl.’s App. Tab 7, at Attach. 1 [hereinafter 
Guangdong Surrogate Value Submission|]. 

Commerce expressed two reasons for rejecting the Chemical 
Weekly data. First, Commerce found that the Chemical Weekly data 
contained insufficient data points and “therefore [did not] represent 
a sufficiently broad range of import values on which to base the sur- 
rogate value for sebacic acid where alternative data are available.” 
Issues & Decision Mem., P\.’s App. Tab 10, at 7. Second, Commerce 
could not determine the accuracy of the Chemical Weekly data be- 
cause it could not tell how the data was culled from the Indian gov- 
ernment import statistics. Id. 

In support of its own data, Commerce only conducted research into 
the relative prices of azelaic and sebacic acid in the United States to 
assure that the two products were similarly priced over a twenty- 
three-month period, determining that “[b]ecause the record does not 
include any technical information on the more specialized production 
requirements for azelaic acid and because the attached dataweb 
query shows that the prices are not consistently higher than those 
for sebacic acid, we are unable to determine that azelaic acid is a 
specialty product.” Price Comparison Mem., Pl.’s App. Tab 11, at 1. 
Commerce therefore found that “(t]he prices for azelaic acid and 
sebacic acid fluctuate with sebacic acid sometimes having the higher 
price, and, therefore, we do not see a clear pattern that azelaic acid 
is a higher priced product.” Issues & Decision Mem., Pl.’s App. Tab 
10, at 8. 

Even if the court were to conclude that Commerce produced sub- 
stantial evidence demonstrating that azelaic and sebacic acid are 
priced similarly, that would not justify Commerce’s decision to aban- 
don a more product-specific data source. Commerce failed to address 
the data Guangdong used to corroborate its Chemical Weekly sub- 
mission. Guangdong admitted the small size of its sample but sub- 
mitted evidence designed to prove that the data were not aberra- 
tional. It corroborated its data using an average unit value of 
$3,061.54 per metric ton for sebacic acid in the United States (ex- 
cluding data from non-market economies and subsidizing nations), 
data published in the September 6, 2004 edition of Chemical Market 
Reporter (listing sebacic acid in drums as $4,187.60 per metric ton), 
and data from Chemical Weekly for the POI reflecting the price of 
oxalic acid (asserted to be similar to sebacic acid) in India as $469.66 
per metric ton. Guangdong Surrogate Value Submission, Pl.’s App. 
Tab 7, at 2-3. 

Neither the Final Determination and the attached Issues and De- 
cision Memorandum nor Commerce’s brief specifically discusses the 
corroborating evidence Guangdong submitted to support the use of 
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its product-specific import data, nor does either provide evidence 
demonstrating that the values were in fact aberrational. Commerce’s 
only objection, besides the small size of the sample, is that it “cannot 
determine how this categorization was derived from the official In- 
dian government statistics.” Issues & Decision Mem., Pl.’s App. Tab 
10, at 8-9. 

The Supreme Court has “frequently reiterated that an agency 
must cogently explain why it has exercised its discretion in a given 
manner... .” Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm 
Mut. Auto. Ins. Co., 463 U.S. 29, 48 (1983). “The agency must explain 
the evidence which is available, and must offer a ‘rational connection 
between the facts found and the choice made.” Jd. at 52 (quoting 
Burlington Truck Lines, Inc. v. United States, 317 U.S. 156, 168 
(1962)). Although an agency is not required to comment on every 
submission it receives, a pertinent submission, such as Guangdong’s 
corroborating evidence, should not be ignored. See Nat’ Ass’n of Mir- 
ror Mfrs. v. United States, 12 CIT 771, 780, 696 F. Supp. 642, 649 
(1988) (the agency must discuss “material issues of law or fact”). 
This is particularly true in a case such as this, where Commerce de- 
parts from its generally expressed preference for product-specific 
data. See Save Domestic Oil, Inc. v. United States, 357 F.3d 1278, 
1283-84 (Fed. Cir. 2004). 

Additionally, Commerce failed to consider or explain why its own 
sample of 10,100 kilograms of sebacic and azelaic acid was not aber- 
rational compared with the same basket category in other years. 
“lI|f... import statistics are based on a small quantity of imports for 
the period of investigation, the Commerce practice is to determine if 
the price for those imports is aberrational.” Shanghai Foreign Trade 
Enters. Co., Ltd. v. United States, 318 F. Supp. 2d 1339, 1350 (CIT 
2004) (citing Shakeproof Assembly Components Div. of Ill. Tool 
Works, Inc. v. United States, 23 CIT 479, 485, 59 F. Supp. 2d 1354, 
1360 (1999)). 

Guangdong identified for Commerce a number of logical inconsis- 
tencies in its surrogate value for sebacic acid that should have 
prompted Commerce to examine its own data. Guangdong argued 
that Commerce’s value of $15,826.30 was over six times the commer- 
cial value of the product. Guangdong Surrogate Value Submission, 
Pl.’s App. Tab 7, at 1-2. Additionally, in the 2000-2001 administra- 
tive review, Sebacic Acid from the People’s Republic of China, 67 Fed. 
Reg. 69,719 (Nov. 19, 2002) (final results of antidumping duty ad- 
ministrative review), Commerce found the same basket category es- 
tablished a surrogate value of $5,388.66 per metric ton. See Decision 
Mem., A-570-825 at 17 (Mar. 23, 2005), available at http:// 
ia.ita.doc.gov/frn/summary/2005mar.htm (discussing surrogate value 
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of sebacic acid used in 2002).> Commerce noted Guangdong’s objec- 
tion that the surrogate value was “over six times the commercial 
value of the subject merchandise,” but did not cite evidence explain- 
ing the inconsistency. Issues & Decision Mem., P\.’s App. Tab 10, at 3, 
8-9. Nor did Commerce determine the total size of the Indian sebacic 
acid market to determine if it was commercially and statistically sig- 
nificant. Having failed to consider whether the $15,826.30 figure de- 
rived from the basket category was aberrational despite evidence of 
its wide variation from the value of the same basket category in an- 
other year, Commerce failed to present substantial evidence support- 
ing its surrogate value for sebacic acid. See Timken U.S. Corp. v. 
United States, 421 F.3d 1350, 1355 (Fed. Cir. 2005) (agency decision 
not supported by substantial evidence if the agency “ ‘entirely failed 
to consider an important aspect of the problem [or] offered an expla- 
nation for its decision that runs counter to the evidence before the 
agency ”) (quoting State Farm, 463 U.S. at 43) (emphasis removed). 
Accordingly, the court will remand this issue to Commerce for recon- 
sideration. 


Ill. By-Product Credit 


Commerce requests that the court remand Commerce’s application 
of the by-product credit. The issue is remanded. 


CONCLUSION 


Commerce’s calculation of the surrogate value of sebacic acid is 
not supported by substantial evidence and is therefore REMANDED 
for further consideration consistent with this opinion. Commerce’s 
application of the by-product credit is likewise remanded. Commerce 
shall reconsider these matters and issue a determination within 45 
days after the issuance of this opinion. Guangdong will have 15 days 
to file objections to Commerce’s remand determination. Commerce 
will have 11 days to file its response. 


8The Court also notes that Commerce recently abandoned a surrogate value of 
$15,826.30 for sebacic acid in the context of another administrative review. Decision Mem., 
A-570-825 (Mar. 23, 2005), available at http://ia.ita.doc.gov/frn/summary/2005mar.htm. 
Commerce found that “information on the record of this changed circumstances review indi- 
cates that the POR average sebacic acid surrogate value in the Indian six-digit category 
that we used in the preliminary results of this changed circumstances review is signifi- 
cantly higher than the import value of the previous period.” Jd. at 17. Commerce therefore 
eliminated the highest and lowest value countries (imports from the United States and Ger- 
many, respectively) and arrived at a value of $5,459.72 per metric ton, “which was in line 
with other sebacic acid prices on the record.” Id. 
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HENRY H. WOOTEN, III Plaintiff, v. UNITED STATES, SECRETARY OF 
AGRICULTURE, Defendant. 


Before: WALLACH, Judge 
Court No.: 05—00208 


[Plaintiff's Motion to Supplement the Record is Granted] 
Dated: January 25, 2006 


Miller & Chevalier Chartered, (Myles S. Getlan, and Daniel P. Wendt) for Plaintiff. 

Peter D. Keisler, Assistant Attorney General; David M. Cohen, Director; Patricia M. 
McCarthy, Assistant Director; Delfa Castillo, Trial Attorney, U.S. Department of Jus- 
tice, Civil Division, Commercial Litigation Branch; and Jeffrey Kahn, Attorney 
Advisor, Office of the General Counsel, International Affairs & Commodity Programs 
Division, U.S. Department of Agriculture, of Counsel, for Defendant. 


OPINION 
Wallach, Judge: 


I 
Introduction 


This matter comes before the court following Plaintiff’s Motion to 
Supplement the Record (“Plaintiff’s Motion”) filed on October 14, 
2005. Defendant filed its Memorandum in Opposition to Plaintiff's 
Motion to Supplement the Record (“Defendant’s Opposition”) on No- 
vember 4, 2005. For the reasons set forth below, Plaintiff’s Motion is 
granted. This court has jurisdiction pursuant to 19 U.S.C. § 2395 
(2004) 


II 
Background 


Plaintiff is challenging the U.S. Department of Agriculture’s (“De- 
fendant” or “Agriculture”) denial of TAA cash benefits regarding his 
catfish crop for the year 2002. This Motion to Supplement the Record 
arises from Plaintiff’s challenge to Defendant’s original determina- 
tion of eligibility for TAA benefits. 

Upon commencement of this matter, Defendant filed with the 
court the administrative record of the case. The administrative 
record was amended and certified on September 1, 2005. 


iil 
Arguments 


Plaintiff requests the court’s permission to supplement the record 
on the grounds that Plaintiff was not notified of the deficiency con- 
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cerning documentation demonstrating that his net farm income was 
lower in 2002 than in 2001 until his application for TAA benefits was 
rejected. Plaintiff asserts that if the Defendant had requested this 
information prior to making its determination, Plaintiff would have 
provided the documentation voluntarily and the record would have 
been complete prior to Defendant’s denial of benefits. As a result, 
Plaintiff wishes to supplement the record with Schedules F from his 
2001 and 2002 income tax return because (1) the record is inad- 
equate; and (2) Agriculture has not met the threshold requirement of 
making a reasonable inquiry in making its decision. 

Defendant argues that Plaintiff failed to provide documentation 
certifying that his net farm income for 2002 was less than 2001 in 
accordance with Agriculture’s deadlines and that this information 
was therefore not considered by Defendant in making its original de- 
termination. Defendant further argues that none of the documents 
attached to Plaintiff’s Motion was before the agency when it made 
its TAA denial decision and therefore should not be considered by the 
court in this matter. 


IV 
Applicable Legal Standard 


This court has jurisdiction to affirm or remand the actions of the 
Secretary of Agriculture “in whole or in part.” 19 U.S.C. § 2395(c) 
(2004). The Department of Agriculture’s determination regarding 
certification of eligibility for TAA will be upheld if it is supported by 
substantial evidence and otherwise in accordance with law. 19 
U.S.C. § 2395(b); Former Employees of Swiss Indus. Abrasives v. 
United States, 17 CIT 945, 947, 830 F. Supp. 637, 639 (1993). The 
scope of review of the agency's actions is limited to the administra- 
tive record. Defenders of Wildlife v. Hogarth, 177 F. Supp. 2d 1336, 
1342-43. In addition, the Administrative Procedures Act (“APA”) pro- 
vides that agency determinations shall be held invalid if they are ar- 
bitrary, capricious, an abuse of discretion, or otherwise not in accor- 
dance with law. 5 U.S.C. § 706 (2004). 


Vv 
Discussion 
A 
Plaintiff’s Motion to Supplement the Record is 
Reasonable and Required Under the Law 


Plaintiff argues that he was never notified by Defendant that he 
had failed to attach Schedules F from his 2001 and 2002 tax returns. 
Plaintiff’s Motion at 4. Plaintiff asserts that the administrative 
record in this case is deficient because it did not contain his Sched- 
ules F and that Agriculture did not make a reasonable inquiry into 
his eligibility because it failed to notify Plaintiff of this deficiency. Jd. 
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at 5. Plaintiff contends that because the most relevant issue in this 
matter is whether or not Plaintiff’s net farm income in 2002 was less 
than 2001, the absence of Schedules F from the administrative 
record is critical in the agency’s determination. Jd. Plaintiff also ar- 
gues that Agriculture’s failure to request this critical information 
does not meet the reasonable inquiry threshold in administrative de- 
cisions and therefore its Motion to Supplement the Record should be 
granted. Id. at 5-6 (citing Trinh v. United States Sec’y of Agriculture, 
395 F. Supp. 2d 1259 (CIT 2005) (quoting Former Employees of Sun 
Apparel of Texas v. United States Sec’y of Labor, Slip Op. 04-106 at 
25, 2004 Ct. Int’l Trade LEXIS 105 (CIT Aug. 20, 2004))). 

Defendant argues that Plaintiff was required to timely submit 
documentation verifying that his net farm income was less in 2002 
than in 2001 and he failed to provide the Schedules F at the time he 
certified his application. Defendant’s Opposition at 7. Defendant as- 
serts that supplementation of the administrative record is only al- 
lowed when there is a “ ‘reasonable basis’ to believe that the agency’s 
record is materially incomplete” which it says is not the case here. 
Id. Defendant further asserts that since Mr. Wooten signed and cer- 
tified his application, he understood that his approval for benefits 
was contingent upon Agriculture receiving supporting documenta- 
tion, and that he failed to contact Agriculture or provide the requi- 
site information in a timely manner resulting in the denial of TAA 
benefits. Jd. at 11. Defendant argues that its denial of Mr. Wooten’s 
application was not a result of the administrative record being in- 
complete, but rather that it was based on Plaintiff’s failure to dem- 
onstrate that his net farm income declined between 2001 and 2002. 
Id. at 14. Accordingly, Defendant contends that Plaintiff’s Motion 
should be denied as the record is complete and Plaintiff has not dem- 
onstrated any need to re-open it. Id. 

The Department of Agriculture has discretion in conducting its in- 
vestigations of TAA claims. This discretion, however, is prefaced by 
the existence of “a threshold requirement of reasonable inquiry” and 
investigations which fall below this “cannot constitute substantial 
evidence upon which a determination can be affirmed.” Former Em- 
ployees of Sun Apparel of Texas v. United States Sec’y of Labor, Slip 
Op. 04-106 at 15. In making its determination, the court must sus- 
tain Agriculture’s decisions as long as it is “reasonable and sup- 
ported by the record as a whole.” See Hyundai Elecs. Co. Ltd. v. 
United States, 23 CIT 302, 206, 53 F. Supp. 2d 1334, 1338 (1999). 
The record as a whole consists of the administrative record before 
the court. See 28 U.S.C. § 2640(c) (2004). Nevertheless, the court 
will not and “cannot uphold a determination based upon manifest in- 
accuracy or incompleteness of record when relevant to a determina- 
tion of fact.” Former Employees of Pittsburgh Logistics Sys. Inc. v. 
United States Sec’y of Labor, 2002 CIT 21, 32-33 (CIT 2003). If the 
court determines that the Defendant did not meet the threshold re- 
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quirement of a reasonable inquiry, the court, for good cause shown, 
may remand the case to Agriculture to take further action. 19 U.S.C. 
§ 2395(b). Good cause exists “if [Agriculture’s] chosen methodology 
is so marred that [its] finding is arbitrary or of such a nature that it 
could not be based on substantial evidence.” Former Employees of 
Galey & Lord Indus. v. Chao, 26 CIT 806, 809, 219 F. Supp. 2d 1283, 
1286 (CIT 2002) (citing Former Employees of Barry Callebaut v. 
United States, 177 F. Supp. 2d 1304, 1308 (2001) (citing Former Em- 
ployees of Linden Apparel Corp. v. United States, 13 CIT 467, 469, 
715 F. Supp. 378, 381 (1989) (quoting United Glass & Ceramic Work- 
ers of North America, AFL-CIO v. Marshall, 189 U.S. App. D.C. 240, 
584 F. 2d 398, 405 (D.C. Cir. 1978))). 

Agriculture in TAA cases bases its determination of eligibility on 
whether or not the applicant’s net farm income declined between two 
comparable years. In this case, the Plaintiff needed to demonstrate 
whether his net farm income declined from 2001 to 2002 and to pro- 
vide proof of this decline, Agriculture needed certified information 
such as the Plaintiff’s tax records. Agriculture failed to examine 
Plaintiff’s complete tax returns including the Schedules F and also 
failed to notify Plaintiff of the absence of those documents in the 
record in a timely manner. Plaintiff wishes to have the record com- 
plete so that his application may be properly examined and consid- 
ered. Defendant has failed to meet the threshold of reasonable in- 
quiry by not investigating beyond Mr. Wooten’s application, not 
notifying Mr. Wooten of the absence of critical information, and ig- 
noring his attempts to provide notice of these discrepancies upon ap- 
peal. As a result, Agriculture’s final TAA determination relied solely 
on the original TAA application with no evidence of any investigation 
or analysis to substantiate Plaintiff’s claim. Agriculture’s inaction 
demonstrates that it was uninterested in determining the actual 
facts of this case. That lack of institutional interest did not meet the 
reasonable inquiry threshold. 


V 
Conclusion 


For the reasons stated above, Plaintiff’s Motion is granted. 
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